i He al T= St 
PS SSS \ 
ye ee STASIS ai 
SSS 33; 





vl 
. a 





—In This Issue— 
The Joint Committee on Internal 
Revenue Taxation 


Suggestions for Income Tax 
Revision in 1928 


Recent Court Decisions Affecting 
the Statute of Limitations 


Consolidated Invested Capital 
of Affiliated Corporations 


Washington Tax Talk 


TT cg 


1 
| z 
rh. 
a 
Z 
; 
A 
3 
Ti nes 
PUBLISHED BY COMMERCE CLEARING HOUSE 
gal and Accounting Principles a COPIES, 
ting to all Federal Taxes and State Income and Inheritance Taxes 5 CENTS i 


i $4.00 A YEAR To —— Sound Thought in Economic, Le 





A hotel in keeping 
with the beauty and grandeur 
of the National Capital 


Home of Leaders 
in Statecraft, Diplomacy, 
Finance and Industry 


Connecticut Avenue at L Street 
Washington, D. C. 


FEDERAL | 
INCOME TAX INDEX 


Il 


Journal of Accountancy: “From practical ex- 
perience I can cheerfully recommend it as a 
great convenience when one is in a hurry.” 


Harvard Law Review: “Several tests have indi- 

cated the carefulness and fullness of the work; 

and these qualities being assured, the Index is a 

Again Enlarged and Improved complete key to the official sources of knowl- 
Greater Wisconsin Tax Service for 1927 edge of the subject. 


I.—Vol. 1. The Law and Compilation—Everything on Income o & : 
Taxes as of Jan. 1, 1927, Rulings, Regulations, New FORMS Wall St. Journal: Under every conceivable 
to be used this year. Indexed and Cross Referenced. Volume cross reference .... . it covers the entire field 
ay Be Ha eparately At $15.00 per Copy. . ° ” 
II.—Vol. 2. The Income Tax Weekly Service—Current Rulings, and is the best available key. 
me Cm gary eo a — a ; WORTH LOOKING INTO 
— . & perty an eritance Tax. e new Inheri- 
tance Tax Law, Comparative Rates for Past Years Which May 
Affect Estates ro -* he gee —- :~ perma er 
Annotations of Cases, an ersonal operty, including 
Bank Taxation. Fully Indexed. Income Tax Index Service, Inc. 
IV.—Consultation Privilege Allowing for Special Opinions and 9-15 Clinton Street, Newark, N. J. 
aang SB, Copy Ay da Pen — Gentlemen: Please send me without obligation full infor- 
Income Tax Service Only - - $30.00 per Year mation concerning I. T. I. 
Inheritance and Property Tax Only, $25.00 per Year 
The Latest Wisconsin Income Tax Law, Annotated With 
Court Decisions 
PAPER COVERED—50 CENTS PER COPY 


HENRY B. NELSON, INC. 


201 UNIVERSITY BLDG. MILWAUKEE 




















May, 1927 THE NATIONAL INCOME TAX MAGAZINE 








9 times out of 10, the executive who carefully con- 
siders the office short-cuts and sales increasing plans 
suggested by the Addressograph man makes more money 
A for his firm than the executive who doesn’t— 






: 150, 000 FREE Trial Reveals 


. 1_Increasing Sales Advantages YOU Want! 


ee Tags, etc. 
4—Speeding Collec- 





tions s 
5—P d Dividend 928 W. Van Buren St. 
le — Chicago, U.S. A. 
id 6—Routing Schedules . : 
7—All Addressin Canadian Main Office: 
8—lIdentification Tags 60 Front St., W. 
Toronto, 2. 


FREE Trial 
Alddressog 


TRACE MARK 


Prints Thru a Ribbon 













es 7 a . Re y/ O)Please explain further 
or- & j , how Addressograph will cut 
2 y’ our overhead and increase our 


’ (© Send latest 3-Color Catalog and 
Price List. 








"oO Send Express Prepaid FREE trial 
y Hand - Machine. Will return Freight 
Y COLLECT unless we buy. 





(137-5-27) 


THE NATIONAL INCOME TAX MAGAZINE 


_ Resources 
Half a Billion 
—and More 


Back of these banking re- 
sources, outstanding in 
Chicago, is a volume of 
business that indicates 
satisfaction to customers 


The CONTINENTAL and 
COMMERCIAL 
BANKS 


CHICAGO 


9 Resources—March 23, 1927—$580,052,552 








THE NATIONAL 


INCOME TAX 


MAGAZINE 


May, 1927 


Vol. V, No. 5 


IN THIS ISSUE 





Gencral— 





Page 

The Joint Congressional Committee on Internal Revenue Taxation.......... CHARLES D. HAmeEv 1061 
Suggestions for Tnqommbe Zack Hebresion tt FRR in. esc hes ewales Sees cdseeed ALBERT E. JAmMrs 163 
The Statute of Limitations as Affected by Recent Court Decisions.......)...... FRANK J. ALBus 106 
Consolidated Invested Capital of Affiliated Corporations................. 00000 eee J. S. SeipMan 171 
Section 280 of Revenue Act of 1926 Held Unconstitutional by District Court................... 173 
Recent Aserntie me SEs hss 0s wa sss «Mem EAE G bMS one Sos eo cece eee nes 173 
Forest D. Siefkin of Chicago Appointed to Board of Tax Appeals........... 00.00.00 cee ee eee 174 
States Collected More Than $500,000,000 in 1926 in Gasoline Taxes............ 0.00 cee eee eee 174 
Bill Providing for Tax on Personal Incomes Introduced in Illinois Legislature.................. 176 
Petition for Writ of Certiorari Filed in Oesterlein Machine Company Case.................4.. 177 
Strict Regulatiemud Gogg: Seer WE RESUCEOE TE ink nocd oo ie eases UNeh ew neces cc cseeees 177 
New Jersey Gasoline Tax Bills’ Passed Over Governor’s Veto ..........cccseccccececcsveccece 184 
Washington Tas THs cer c68 ii CN Ns. RIL EEEE AOE ES CAO RER EAE cee ee eees 175 
Significant Decistaig GF Tie Oe OE. TOR ADUIIEE Sk 6 55 555d 5 be Ee WN Sy iw os He Same we cece enc ceees 178 
Court Decision BURG oiias cist bce Rk + URE 5 E58 S SE hee RR OR AEORE CRED cee cece eee 185 
Treasury Roelings’ acccaa estas tosis wes + 506 Nh oes RE EO UE PSS) a 191 
Business Boolts. . 55 (654 Vo ee I EERE T ER CRE UE PE ERR cece esees 192 

Editor Published Monthly by Adv. Mgr. 
ERIC G. LEANDER COMMERCE CLEARING HOUSE HERBERT N. SUMMERS 
Chicago Tllinois- wea Bldg. Chicago 
Asst. Editor j pers JOHN A. MURPHY 

LYMAN L. LONG Circulation Manager Eastern Adv. Representative 

Washington, D. C. H. W. —~= 120 Broadway, New York 





This magazine is published to promote sound thought 
in economic, legal and accounting principles relating to all 
Federal taxes and state income and inheritance taxes. To 
this end it will contain signed articles on tax subjects of cur- 
rent interest, news items and reports, digests of addresses, 
books, magazine articles and pamphlets, together with editors’ 





SUBSCRIPTION Price, $4.00 peR YEAR; SINGLE Copies, 35 CENTS. 


comments. The editorial policy is to allow frank discussion 
on all Federal taxes and state income and inheritance taxes. 
On this basis contributions are invited. The editors will exer- 
cise care in checking on the accuracy of data printed, but in 
all other respects are not responsible for the contents of the 
articles or for the opinions of which expression is allowed. 





















BENJAMIN H. LITTLETON 


Who has been elected chairman of the Board of Tax Appeals to succeed Mr. J. 
Gilmer Korner, Jr., resigned. Mr. Littleton is a “charter” member of the Board, 
to which he was appointed upon its organization in June, 1924, and reappointed 
in June, 1926. Mr. Littleton previously served with distinction in various 
branches of the Federal Government. In 1916, following several years of private 
law practice, he was appointed to the Bureau of Investigation, Department of 
Justice. He served as assistant United States attorney for the Middle District 
of Tennessee from 1918 until October, 1921, when he was appointed as a special 
attorney in the Bureau of Internal Revenue, which position he held until ap- 
pointed to the Board of Tax Appeals. 
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The Joint Congressional Committee 
on Internal Revenue Taxation 


By CuHarLes D. HAMEL* 


at the well known fact that we have had no less 

than eight federal revenue laws during the last 
eighteen years ; about one every two years. The reason 
is not far to seek. We have been 
engaged recently in what is for us 
a new field of tax legislation. 
Europe has raised revenue by in- 
come taxes continuously for some- 
thing like a hundred years; we for 
less than twenty. 

Indirect taxes are relatively sim- 
ple and the system of indirect tax- 
ation is very old. We have had 
much experience in this field. Dis- 
regarding certain temporary legis- 
lation of the Civil War period, most 
of the federal revenue prior to 1909 
was raised by customs duties and 
internal taxes, chiefly on tobacco 
and spirits. In other words, until 
very recently, the Government has 
relied on a relatively primitive 
scheme of indirect taxation to pro- 
duce the revenue necessary to its 
activities and existence. The trans- 
ition to the new system may be 
said to have begun in 1909 with the 
corporation excise tax, conveniently - 
called an excise though measured by income. With 
the 16th Amendment and the Revenue Act of 1913 
the change of fiscal policy was practically completed 
in its fundamentals. The World War greatly dis- 
turbed the revenue arrangements of the Government 
even prior to 1917. The tax laws of 1916, 1917 and 
1918 followed each other in rapid succession. The 
United States had become involved in the war as a 
combatant. The need for revenue was imperative. 


G at the we is frequently expressed, even today, 


*Of the Washington, D. C., Bar; recently appointed legal coun- 

sel and chief of the Simplification Division of the organization 

en the direction of the Joint Committee on Internal Revenue 
axation. 





The Government chose not to rely entirely on what 
has been called the loan theory of war finance, but on 
the contrary, to meet a substantial part of its finan- 
cial needs by immediate taxation. The revenue laws 
of 1917 and 1918 were undoubtedly 
among the most gigantic fiscal en- 
actments in all history. They called 
for payment to the Government of 
proportions of net income which 
would have been called confiscatory 
in times of peace. 

There was little time for detailed 
study of income and profits taxes 
as a basis for legislation on the 
subject and: practically nothing in 
the way of accumulated data with 
reference to taxes of this kind was 
available which might form the 
basis for any study. The system, 
so far as this country was con- 
cerned, was frankly regarded as an 
experiment. It may be said with a 
considerable degree of truth that 
Congress was almost compelled to 
proceed by the method of trial and 
error in drafting the war revenue 
acts. The important problems de- 
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manding Congressional attention did 
not cease with the close of the 
war. A period of profound business depression ensued. 
It was not possible immediately to perfect a compre- 
hensive program of Government finance for the post 
war period. While the Revenue Acts of 1924 and 1926 
embodied many improvements over the preceding acts, 
there was a general conviction among business men 
that much remained to be done in the way of im- 
proving federal tax laws and federal tax adminis- 
tration. 

The Revenue Act of 1926 marked the beginning of 
what may develop into a period of fruitful study and 
analysis of federal tax questions. With many war 
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problems taken care of, Congress directed its atten- 
tion to the improvement of the revenue laws and 
revenue administration. The 1926 Act provided for 
the creation of a Joint Congressional Committee on 
Internal Revenue Taxation, whose principal duties 
were: 

“(1) To investigate the operation and effects of the Fed- 
eral system of internal revenue taxes. 

(2) To investigate the administration of such taxes by 
the Bureau of Internal Revenue or any executive depart- 
ment, establishment, or agency charged with their adminis- 
tration. 


(3) To make such other investigation in respect of such 
system of taxes as the Joint Committee may deem necessary. 

(4) To investigate measures, and methods for the sim- 
plification of such taxes, particularly the income tax.” 

The act provided that the Committee should consist 
of five senators and five representatives, chosen re- 
spectively from the Finance Committee and the Com- 
mittee on Ways and Means. Hon. William R. Green 
of Iowa was made chairman of the Joint Committee 
and Hon. Willis C. Hawley of Oregon, vice-chairman. 
The other members are Senators Smoot of Utah, 
Watson of Indiana, Reed of Pennsylvania, Simmons 
of North Carolina, Jones of New Mexico and Rep- 
resentatives Treadway of Massachusetts, Garner of 
Texas and Collier of Mississippi. 

It will be seen that the province of the Committee 
is very broad. It is charged with important duties 
of more than ordinary difficulty. In substance, it has 
been asked to investigate the entire field of internal 
revenue taxation; to determine just how our present 
revenue laws are working; in what respect, if at all, 
it may be possible to improve not only the substantive 
provisions of the law but also the administrative pro- 
cedure at Washington and in the field. A moment’s 
reflection will leave no doubt that the duties of the 
Joint Committee must involve much labor and pains- 
taking analysis covering a wide field of revenue prob- 
lems. These important duties the Joint Committee 
proposes to assume and discharge in as careful and 
thorough a manner as it can devise. It will work 
toward no pre-ordained conclusions. Though it pro- 
poses not to discard the valuable experience embodied 
in the present revenue laws as a whole, there is more 
than a possibility that fundamental modifications or 
changes may be recommended as a result of its studies 
and investigations. The Committee looks toward the 
future in planning its work, for its aim is to improve 
the revenue system of the future. 


Serious consideration has been given to methods of 
procedure. It is certain that the public will be invited 
to participate fully in its work. In view of the well 
known difficulty of framing a single law imposing 
income taxes on the profits of endless varieties of busi- 
ness and applying equitably and justly to constantly 
shifting states of fact, diverse and complicated almost 
beyond belief, the Joint Committee will be quick to 
take advantage of criticisms and suggestions submitted 
to it. There is a conviction that no one man can en- 
compass the problem as a whole and a belief that those 
who are active in particular classes of business or 
profit-making enterprises are well fitted to advise the 
Committee with respect to their own tax problems. 


There seems to be every assurance that the fullest 
co-operation will obtain between the Committee and 
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the Treasury Department. Both are working for the 
same ends and the Treasury Department undoubtedly 
will welcome, more perhaps than any one taxpayer, 
the ultimate achievement of the objects toward which 
the Committee is working. Even more may reason- 
ably be expected. The Treasury Department has ac- 
complished much recently in bringing its work to a 
current basis. In its files and reports there is a wealth 
of accumulated data, which will be available to the 
‘Committee as a basis for its deliberations. In the past 
decade the Treasury, has continually engaged itself in 
trying out practically, from time to time, measures 
looking toward the improvement of tax administration. 
It will have the results prepared for submission and 
analysis by the Committee. The division of labor in 
the general counsel’s office as well as in the Income 
Tax Unit has served to create a corps of men who are 
experts in the particular fields with which they deal. 
Their advice and counsel will be available and will be 
freely utilized. It is felt that from these sources, 
official and public, the Committee can obtain the funda- 
mentals which will enable it to take the first steps 
toward the objects for the attainment of which it 
was created. 

Lawyers have come to feel that they, as a class, 
owe a debt to their profession which obligates them 
to assume the performance of public duty on appro- 
priate occasions, even at the expense, in some instances, 
of personal inconvenience or loss. This is no less true 
of lawyers specializing in tax matters than of lawyers 
generally and the accountants, their fellow practi- 
tioners in tax matters, clearly share the same feeling. 
Among the opportunities for service in the tax field 
few will be offered which can hold so great an oppor- 
tunity for real accomplishment as that which is now 
before the profession in connection with the work of 
this committee. Through years of experience in such 
matters, there has been built up throughout the coun- 
try a select group of lawyers, accountants and engi- 
neers who are eminently qualified to recommend im- 
provements in tax laws and tax administration. Some 
of them have had the benefit of service both in the 
Government and in private practice. The Committee 
looks hopefully toward those who practice tax law 
for valuable suggestions. 

It is fortunate that we no longer look upon mature 
students of taxation, government or economics in the 
light of impractical theorists, for many of the most 
practical suggestions for tax improvement have come 
from such men. There are today in the excellent uni- 
versities throughout the country and elsewhere, many 
men who, by reason of long and painstaking study of 
taxation, have equipped themselves to act as impartial 
critics and advisers to legislators interested in revenue 
laws. It is certain that the Committee will also find 
ready and willing response from these sources. 

As may be apparent from what has been said above, 
the Joint Committee approaches its work with an open 
frame of mind, fully realizing the proportions of the 
task set before it and firmly resolved to avail itself 
of every avenue of assistance open to it. While it 
is impossible, of course, at the present time to attempt 
a statement as to the accomplishments likely to be 
achieved, there is reason to hope that its labors may be 
productive. 
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Suggestions for Income Tax 
Revision in 1928 


By ALBert E. JAMEsS* 


JOINT Committee on Internal Revenue Taxa- 

tion, appointed under the Revenue Act of 1926, 

is already laying the foundation for the neces- 
sary revision of the Revenue Act at the next session 
of Congress. This fact makes pertinent at the present 
time an inquiry as to the proper scope of tax revision, 
especially in view of the fact that Section 2103 (c) (4) 
specifically requires the Joint Committee to “investigate 
measures and methods for the simplification of such 
taxes, particularly the income tax.” 

The growing complexity from year to year of the 
Revenue Acts is a matter for serious consideration. 
The Act of 1913 covers approxi- 
mately 15 printed pages ; the Act of 
1916, Titles I and IX, comprises 
27 printed pages, to which the in- 
come and excess profits tax pro- 
visions of the 1917 Act added 20 
pages; the Act of 1918, Titles I, 
II, ITI, XIII and XIV, comprises 
57 pages; the Act of 1921, Titles 
I, II, II, XIII and XIV, com- 
prises 73 pages; the Act of 1924, 
Titles I, II, IX, X and XI, com- 
prises 74 pages; and the Act of 
1926, Titles I, II, X, XI and XII, 
comprises 94 pages. This constant 
increase in the size of the Acts 
alone makes them difficult of un- 
derstanding by the layman and 
makes their construction difficult, 
even to those specially skilled in 
their contents. If simplification is 
practical, it would seem not to need 
argument to demonstrate its desira- 
bility. Before measures of simpli- 
fication can be discussed, however, 
it is important to arrive at an understanding of the 
reason for the constant increase in the bulk of these 
Revenue Acts and the increasing introduction into 
them of specific provisions requiring extended verbiage. 

The writer would be the last to approach this sub- 
ject in a critical spirit. When the Income Tax Amend- 
ment authorized Congress to impose such a tax and 
the Act of 1913 was formulated, no one could foresee 
the importance of that step in revenue legislation in 
this country in the years that were immediately to 
follow. As originally projected, the income tax was 
not so much looked upon as a measure to produce a 
new and important source of revenue as it was re- 
garded by students of taxation as a necessary comple- 
ment to our Federal and state systems of direct and 
indirect taxation. Prior to 1913, except under the 
exigencies of war conditions, the ordinary revenues of 
the United States were derived from customs and from 
excise taxes levied principally upon liquors and tobacco. 
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In ordinary times these sources supplied adequate rev- 
enues for the Federal Government. Nor was the Fed- 
eral Government particularly in need of an additional 
source of revenue when the Income Tax Amendment 
was adopted. . 

In consequence the first Income Tax Act was simple 
in its provisions and exceedingly moderate in its bur- 
den. It imposed a normal tax of 1 per cent and 
surtaxes graduated to 6 per cent. 

The Income Tax Act of 1916 was passed primarily 
to clarify some of the provisions of the 1913 Act and 
to increase the revenue from income taxation. The 
European War was then under full 
headway and, while our country was 
not then involved, there was some 
pressure for additional revenue. 
Primarily, however, the 1916 Act 
was an act of clarification. So far 
as rates were concerned, it increased 
the normal tax to 2 per cent and 
levied surtaxes up to a maximum of 
13 per cent. 

Considering these two Acts in 
retrospect, the most notable feature 
of them is the corporation tax. The 
Act of 1909 had imposed a tax of 
1 per cent upon corporations. This 
tax was continued under the Rev- 
enue Act of 1913 and under the 
Revenue Act of 1916, but dividends 
upon corporate stock were ex- 
empted from the normal tax, and 
under the 1913 Act the corporate 
rate was only 1 per cent and under 
the 1916 Act was only 2 per cent. 
In both these Acts stoppage at the 
source as contrasted with informa- 
tion at the source was used as an important device to 
collect individual income taxes, and the continuation 
of the tax on corporations was designed not so much 
as a separate and distinct source of revenue at it was 
to produce a ready method of stoppage at the source 
of income derived by way of corporate earnings and 
subsequently passed on to individuals. 


With the entrance of the United States into the war 
two fundamental developments took place in the Rev- 
enue Acts as affecting taxation of incomes. The first 
was the imposition of the excess profits tax upon cor- 
porations (and in 1917 upon partnerships and indi- 
viduals). The second was the tremendous increase in 
rates designed to produce during the war the maximum 
possible revenue and to minimize the financing of the 
war through loans. The excess profits tax (including 
the war profits tax) was imposed at rates as high as 
80 per cent and the tax on individual incomes was 
graduated as high as 65 per cent. 
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In all tax laws simplicity and uniformity of opera- 
tion is secured at the expense of individual cases of 
hardship. For instance, a tax which is simply imposed 
upon gains when realized may impose, in the case of 
a sale of property which has been held for a long 
period of time and has enhanced gradually over that 
period, a relatively heavy tax at the time of realization. 
So long as tax rates are low it is more important that 
the tax be simple as applied to the large mass of indi- 
viduals than that it operate with absolute fairness to 
every one subject to it. But when tax rates are raised 
to the point almost of confiscation, as occurred under 
the War Tax Acts, hardships which are readily borne 
when rates are low become ‘intolerable and the Acts 
themselves must in all fairness contain provisions 
which recognize cases of individual hardship. The 
development of the Income Tax Acts and their in- 
creasing and multiplied complexity is, by and large, 
a developing and continuing recognition of cases of 
individual hardship and the adoption of measures de- 
signed to alleviate that hardship whenever possible. 


Protection of Treasury Necessary 


When rates of tax are high, it also happens that the 
desire of individuals to escape and avoid the tax is 
greater and avenues of escape are eagerly sought and 
availed of where found. Succeeding Acts under these 
conditions evidence, in addition to the effort to mini- 
mize cases of hardship, the desire also to close all 
avenues of evasion or avoidance. In these two motives 
may be found the explanation for all or nearly all the 
complexities of the Revenue Acts passed since 1917. 

But it is also a fact that beginning with the Revenue 
Act of 1921 the tendency of rates has been downward 
and that it should have been increasingly possible since 
the Revenue Act of 1921 to start the return to the more 
simple provisions, particularly of the Revenue Act of 
1916. On the contrary, each Act has seen more de- 
tailed provisions inserted and the Acts have become 
to a greater and greater extent capable of interpreta- 
tion only by those specially skilled in that field. 


It is also true that while rates have been reduced 
continuously since 1921, the rates even in the Revenue 
Act of 1926 are, with some notable exceptions, far in 
excess of the rates of tax imposed before the war, 
and it may well be questioned whether, even in the 
last Act, rates have reached the point where it is safe 
to attempt the adoption of simple and rigid provisions 


for the definition of income and the imposition of the 
tax. 


Assuming that under the next Revenue Act some 
substantial reductions in rates will be possible, the 
writer believes that there should be a studied effort 
to return to simplicity in the provisions of that Act. 
What can be done in that direction by way of the 
detailed changes possible will be outlined in this and 
later articles. It is believed that something can be 
done, and for the sake of making the income tax 
intelligible to the average citizen the writer believes 
that something of this sort should be done. 


As a matter of philosophy of statutory law, the 
writer believes that that law should, so far as it pos- 
sibly can, deal in general principles and that the ap- 
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plication of principles to individual cases is the function 
of the administrative and judicial branches rather than 
of the legislative branch. If one disagrees with that 
philosophy, then it naturally follows that one believes 
that legislation should be as detailed and specific as 
possible and that simplicity in the Act is not desirable. 

Some of the most profound students of the income 
tax in this country have been predicting for some years 
that it was becoming so top-heavy as to be impossible 
of administration and was so difficult for the average 
citizen to understand that both the law and its admin- 
istration merited and received only the individual citi- 
zen’s indifference and contempt. Certainly something 
of this sort has existed in some degree, and it is not a 
desirable attitude of the citizen towards his Govern- 
ment and its methods of raising revenue. It is not 
to be expected that a tax law will be popular, but it 
is to be expected that it should appeal to the sense of 
fairness, at least of the individual when he is not 
directly concerned. Moreover, an Act to produce rev- 
enues by means of the taxation of income should by 
its very nature be as nearly uniform as possible, for 
the reason that income after it is received by individual 
taxpayers possesses in a given sum the same amount 
of taxpaying ability to each recipient, and the tax 
burden upon given quantities of income should bear 
some reasonable relation to the ability of the individual 
to pay. In many respects the later Revenue Acts have 
been subject to some extent to the criticism that they 
extended special privileges to certain classes of tax- 
payers which would not withstand critical analysis. 
Such provisions, so far as they exist, necessarily mean 
that other classes to whom such privileges are not 
extended must pay that much more or see the reduction 
of their taxes postponed, inasmuch as reductions of 
rate must wait upon the creation of surpluses in the 
Treasury. ; 

An analysis of the income tax rates imposed on 
individuals by the Revenue Acts of 1916, 1918 and 
1926 is interesting as showing the extent to which rates 
under the 1926 Act have approached the prewar rates 
of 1916. It is not assumed that income taxes will at 
any time within this generation return to the rates 
imposed under the 1916 Act, but that the rates are' 
fairly on the way toward a tolerable tax burden is 
readily demonstrated by this comparison. 

The following table shows the comparative normal 
tax rates between the Revenue Acts above mentioned: 


COMPARATIVE NORMAL TAX RATES 
Revenue Acts 1916, 1918 and 1926 


1916 1918 1926 
Credit—single .............. $3,000 $1,000 $1,500 
Credit-—1aFhiGd «+ 6c cen 0 sore 4,000 2,000 3,500 
Credit—each dependent ..... eckins 200 400 
First $4,000 over credit...... 2% 6% 1A% 
Second $4,000 over credit.... 2% 12% 3% 
Over $8,000 over credit...... 2% 12% 5% 


The above table does not take cognizance of the 
reduction in 1926 rates arising from the credit for 
earned income. The most striking result of this com- 
parison is that up to a net taxable income of $10,000, 
the rate under the Act of 1926 is actually lower, even 
without the earned income credit, than was the tax 
imposed under the normal rates in 1916. Upon a net 
taxable income of $10,000 in 1916 a married taxpayer 
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with two children paid 2 per cent on $6,000.00, or 
$120.00. Upon the same income and with the same 
dependents in 1926 the taxpayer paid a tax computed 
at $111.00, subject to a 25 per cent credit for earned 
income, or a net tax of $83.25. The small taxpayers, 
therefore, under the Revenue Act of 1926 pay less 
tax in the ordinary case than did the: same taxpayers 
ten years ago under an Act passed without reference 
to the tremendous burden imposed upon the taxpayers 
of this generation by the war and its attendant in- 
debtedness. So far as the small taxpayer is concerned, 
therefore, the return to normal is complete and there 
is no occasion at the present time, even if the rates 
in the 1926 Act are not further reduced, to be con- 
cerned to avoid exceptional hardships in the taxation 
of profits or gains or income to small taxpayers. The 
fact is that they have received exceptionally considerate 
treatment from Congress and under present rates can 
well stand any tax which may result from more strin- 
gent and more uniform provisions. In fact, they are 
little benefited by the detailed provisions which will 
be later discussed. 

The comparison of individual surtax rates in the 
three Acts is as follows: 
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the credit for earned income, all of which make the 
computation of the individual tax below the surtax 
brackets a complicated matter to the largest number 
of taxpayers. 

It would seem that the imposition of a simple nor- 
mal tax of approximately 3 per cent would not impose 
intolerable. burdens, in view of the credit for depen- 
dents now provided, and would greatly simplify the 
computation of the tax for a very large number of 
taxpayers. 

The writer believes that the provisions for the spe- 
cial taxation of earned income contained in Section 
209 of the Act of 1926 should be abandoned for purely 
practical reasons. This position is the exact opposite 
of that taken by the writer at the meeting of the Na- 
tional Tax Association at White Sulphur Springs in 
1923, where the incorporation of the earned income 
provisions into the then pending Revenue Act of 1924 
was urged. There are two reasons at the present time 
for abandoning this position. The first is that the 
definition of earned income actually incorporated in 
the Act is a complete perversion of real earned income. 
There is no reason why any minimum amount of in- 
come should be regarded as earned income, if, in fact, 


COMPARATIVE SURTAX RATES 
Revenue Acts of 1916, 1918 and 1926 


1916 1918 1926 
$ 5,001-$ 6,000 iL 1% 
6,001- 8,000 bi 2 a 
8,001- 10,000 rie 3 “a 
10,001- 12,000 a 4 1% 
12,001- 14,000 z 5 1 
14,001- 16,000 % 6 2 
16,001- 18,000 - 7 3 
18,001- 20,000 fs 8 4 
20,001- 22,000 1% 9 5 
22,001- 24,000 1 10 6 
24,001- 26,000 1 11 7 
26,001- 28,000 1 12 7 
28,001- 30,000 1 13 8 
30,001- 32,000 1 14 8 
32,001- 34,000 1 15 9 
34,001- 36,000 1 16 9 
36,001- 38,000 1 17 10 
38,001- 40,000 1 18 10 
40,001- 42,000 2 19 11 
42,001- 44,000 2 20 11 
44,001- 46,000 2 21 12 
46,001- 48,000 2 22 12 
48,001- 50,000 2 23 13 
50,001- 52,000 2 24 13 
52,001- 54,000 2 25 14 
54,001- 56,000 2 26 14 
56,001- 58,000 2 27 15 
58,001- 60,000 2 28 15 
60,001- 62,000 3 29 16 


It is apparent from the above table that taxpayers 
having incomes above $20,000 are still paying com- 
paratively heavy taxes as measured by the prewar Act 
of 1916. It is equally apparent, however, that their 
taxes have been markedly reduced and that the max- 
imum possible tax of 25 per cent upon the largest in- 
comes is not, as measured by the peak of the 1918 
rates, an insupportable burden. 

The Revenue Act of 1916 imposed a simple 2 per 
cent normal tax upon all individuals in excess of the 
credit for individuals and married persons, without 
any graduation. The Revenue Act of 1926 imposes a 
tax graduated into three groups—1™% per cent, 3 per 
cent and 5 per cent, and in addition there is allowed 





1916 1918 1926 
62,001- 64,000 3 30 16 
64,001- 66,000 3 31 17 
66,001- 68,000 3 32 17 
68,001- 70,000 3 33 17 
70,001- 72,000 3 34 18 
72,001- 74,000 3 35 18 
74,001- 76,000 3 36 18 
76,001- 78,000 3 37 18 
78,001- 80,000 3 38 18 
80,001- 82,000 4 39 19 
82,001- 84,000 4 40 19 
84,001- 86,000 4 41 19 
86,001- 88,000 4 42 19 
88,001- 90,000 4 43 19 
90,001- 92,000 4 44 19 
92,001- 94,000 4 45 19 
94,001- 96,000 4 46 19 
96,001- 98,000 4 47 19 
98,001- 100.000 4 48 19 
100,001- 150,000 5 52 20 
150,001- 200,000 6 56 20 
200,001- 250,000 J 60 20 
250,001- 300,000 8 60 20 
300,001- 500,000 9 63 20 
500,001 1,000,000 10 64 20 

1,000,001- 1,500,000 11 65 20 

1,500,001- 2,000,000 12 65 20 

Over 2,000,000 13 65 20 


it is income from investments. There is no reason for 
placing in a specially favored group, for instance, the 
individual who has an invested fortune of $100,000 
and is living on the income produced thereby. Fur- 
thermore, there is no reason in logic for the limitation 
of earned income to an amount of $20,000, or to any 
other amount. There is, on the other hand,‘as two 
sessions of Congress appear to demonstrate, no likeli- 
hood of the incorporation of a real earned income pro- 
vision into the statute. The present effect of the 
earned income provision is merely to reduce still fur- 
ther the tax in the case of individuals whose ordinary 
rates of taxation have already been reduced virtually 
(Continued on page 177) 






































































































































The Statute of Limitations as Affected 


by Recent Court Decisions 


By Frank J. ALBUs* 


ROM time to time the Supreme Court of the 

United States renders a decision of great impor- 

tance affecting taxpayers who contribute to the 
funds necessary for the operation and maintenance of 
the Federal Government. In this category is the deci- 
sion of that court in the case of Frank K. Bowers, Col- 
lector v. New York & Albany Lighterage Company, 
decided on February 21, 1927. 


The New York & Albany Lighterage Company filed 
its return of income and excess profits taxes for the 
year 1917, and paid the amount shown to be due. 
Shortly before the expiration of five years after the 
return was filed, the Commissioner of Internal Revenue 
assessed, and the Collector demanded payment of, addi- 
tional income and excess profits 
taxes. The taxpayer refused to pay 
these taxes on the grounds that they 
were outlawed by the statute of lim- 
itations. More than five years after 
the return was filed the Collector 
issued a distraint warrant and sold 
personal property of the New York 
& Albany Lighterage Company to 
pay the amount claimed to be due. 
After payment of the taxes by dis- 
traint, suit was brought in the Dis- 
trict Court for the Southern District 
of New York to recover the amount 
so collected and judgment was ren- 
dered in favor of the taxpayer. 
Upon appeal to the Circuit Court of 
Appeals, the judgment of the lower 
Court was affirmed. 10 Fed. 2(d) 
1017. The case was then taken to 
the Supreme Court of the United 
States upon a writ of certiorari. 


As stated by the Supreme Court, 
the question to be decided by them 
was: “Where, under the tax laws enacted prior to the 
Revenue Act of 1921, income and excess profits taxes 
were assessed within five years after filing return, does 
Section 250 (d) of that Act bar collection by distraint 
proceedings begun after the expiration of the five-year 
period” ? 

The taxpayer contended that under the provisions of 
Section 250 (d) of the Revenue Act of 1921 it was 
necessary for the Commissioner not only to assess the 
tax for the year 1917 within five years from the date 
of the filing of the return, but that a “suit or proceed- 
ing’ must also be begun within the five-year period and 
that the word “proceeding” as used in the Act, included 
distraint proceedings. 

The Government asserted that the word “proceeding” 
as used in Section 250 (d) of the Revenue Act of 1921 
refers only to a proceeding in court and means the same 
as “suit” and that the Act prescribes no limitation 
against the collection of taxes by distraint. 
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Section 250 (d) of the Revenue Act of 1921, which 
is the section that was considered by the Supreme Court 
in the New York & Albany Lighterage Company case, 
reads in part as follows: 

“The amount of income, excess profits, or war profits 
taxes due under any return made under this Act for the 
taxable year 1921 or succeeding taxable years shall be 
determined and assessed by the Commissioner within four 
years after the return was filed, and the amount of any such 
taxes due under any return made under this Act for prior 
taxable years or under prior income, excess profits, or war 
profits tax act * * * shall be determined and. assessed 
within five years after the return was filed, unless both the 
Commissioner and the taxpayer consent in writing to a 
later determination, assessment, and collection of the tax; 
and no suit or proceeding for the collection of any such 
taxes due under this Act or under prior income, excess 
profits, or war profits tax acts * * * 
shall be begun, after the expiration of five 
years after the date when such return was 
filed, but this shall not affect suits or pro- 
ceedings begun at the time of the passage 
of this Act. 

The Supreme Court pointed out 
that there are two methods to com- 
pel payment of taxes; one method 
is by suit, which is a judicial pro- 
ceeding ; the other method is by dis; 
traint, which is an executive pro- 
ceeding. The real purpose of the 
Statute of Limitations is to fix a 
time beyond which steps to enforce 
collection might not be initiated. If 
the statute provides for a limitation 
with respect to one method of col- 
lection, but fails to provide such a 
limitation with respect to the other 
method, the taxpayer is in no better 
position than if neither method be 
barred. And as pointed out by the 
Court, distraint is much more fre- 
quently resorted to than is suit for 
the collection of taxes. The Court therefore stated 
that the real purpose of the Statute of Limitations is 
to set a final date for collection, and that consequently 
it would be unreasonable to assume that the word “pro- 
ceeding’ as used in Section 250 (d) of the Revenue 
Act of 1921 did not include a proceeding by distraint. 
The judgment of the Supreme Court affirmed the deci- 
sion of the Circuit Court of Appeals and allowed the 
taxpayer to recover the taxes paid as a result of dis- 
traint proceedings instituted more than five years after 
the date of the filing of the return for the year 1917. 

A judgment of a court is authority only in so far as 
the particular question presented to them for decision 
is concerned. All other matters of opinion contained 
in the decision are obiter dictum and are not binding 
upon courts in future litigation. The decision of the 
Supreme Court in the case of the New York & Albany 
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Lighterage Company therefore is authority only as de- 
termining that under Section 250 (d) of the Revenue 
Act of 1921, taxes for prior years must be assessed 
and proceedings either by suit or by distraint, instituted 
within five years from the date of the filing of the 
return. The decision, of course, did not decide any 
collateral questions that will emanate from the basic 
principle, since none of these collateral questions were 
involved in the Statement of Facts. For instance, the 
question of an abatement claim or the filing of a bond 
was not presented, nor was a waiver in any of its 
many forms involved. Many are the ramifications of 
the question presented to the Supreme Court in the 
this case and undoubtedly it will require other decisions 
of this august body to determine finally the various con- 
tentions that will emanate therefrom. 


Already the lower courts have been called upon to 
decide an important question in conjunction with the 
basic principle established by the decision in the New 
York & Albany Lighterage Company case. Section 
250 (d) of the Revenue Act of 1921, quoted above, 
provides in part “that no suit or proceeding for the 
collection of any such tax * * *_ shall be begun 
after the expiration of five years after the date when 
such return was filed.” The Revenue Act of 1924 
was then enacted, which by Section 277 (a) (2) pro- 
vided that the tax “shall be assessed within five years 
after the return was filed and no proceeding in court 
for the collection of such tax shall be begun after the 
expiration of such period.” However, Section 278 (d) 
of the same Act prescribes that “where the assessment 
of the tax is made within the period prescribed in 
Section 277, or in this section, such tax may be col- 
lected by distraint or a proceeding in court, begun 
within six years after the assessment of the tax. Noth- 
ing in this section shall be construed as preventing the 
beginning, without assessment, of a proceeding in court 
for the collection of the tax at any time before the 
expiration of the period within which an assessment 
may be made.” 


Under the above sections of the Revenue Act of 
1924, question arose as to whether the sections were 
effective from the date of the passage of the Revenue 
Act of 1924 on June 2, 1924, or if they were retro- 
active and embraced assessments made prior to the 
date of the passage of the Revenue Act of 1924. If 
Sections 277 and 278 of the Revenue Act of 1924 are 
retroactive, they defeat many cases that otherwise would 
fall within the rule as laid down by the United States 
Supreme Court in the New York & Albany Lighterage 
Company case, since the statute in many instances 
would still be open in favor of the Commissioner and 
would enable him to collect the tax by suit or by dis- 
traint proceedings. 


The above question was first presented to the Court 
in the case of United States v. Cabot, decided by the 
Supreme Court of the District of Columbia on June 
15, 1926. In this case the Government filed a bill of 
complaint against Cabot, who was the sole stockholder 
of the Bristol Oil & Gas Company prior to its dissolu- 
tion in 1920 and who, upon dissolution of the corpora- 
tion, received all the corporate assets. The Government 
attempted to collect from Cabot income taxes due from 
the corporation for the years 1918, 1919 and 1920. 
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The defense of Cabot was that the taxes had been 
barred by the Statute of Limitations and that conse- 
quently they could not be collected from him. 


The brief filed by the Government contained the 


following statement with respect to the taxes for the 
year 1918: 


“It is not seriously contended on the part of the com- 
plainant that the tax for the year 1918 is not barred by the 
Statute of Limitations.” 


The Court stated that it understood from this lan- 
guage that the Government was not contesting the issue 
in so far as the tax for 1918 was concerned, and con- 
sequently held that this tax was outlawed without set- 
ting forth any supporting argument. 


With respect to the year 1919, the Bristol Oil & 
Gas Company filed its return for that year on March 
12, 1920 and showed no tax due. Upon an audit by 
the Government it was found that there were taxes 
due for 1919, of $3,368.50, none of which had been 
paid. In May, 1922, the Commissioner assessed against 
the Company the said amount of $3,368.50 for the cal- 
endar year 1919, and the Bill of Complaint sought to 
collect this amount from Cabot as the recipient of the 
assets. The Bill of Complaint was filed October 30, 
1925, a period of five years, seven months and eighteen 
days from the date of the filing of the return for 1919. 


The Court in its decision quoted the material pro- 
visions of Section 250 (d) of the Revenue Act of 1918 
as follows: 


“* * * The amount of tax due under any return shall be 
determined and assessed by the Commissioner within five 
years after the return was due or was made, and no suit or 
proceeding for the collection of any tax shall be begun after 
the expiration of five years after the date when the return 
was due or was made.” 


The Court stated that it would seem the return of 
the defendant company for income tax purposes for 
the year 1919 was made under the provisions of the 
Revenue Act of 1918. 


The material provisions of Section 250 (d) of the 
Revenue Act of 1921 were then quoted as follows: 


“The amount of income, excess profits, or war .profits 
taxes due under any return made under this Act for the 
taxable year 1921 * * * and the amount of any such taxes 
due under any return made under this Act for prior taxable 
years or under prior income, excess profits, or war-profits 
tax Act * * * shall be determined and assessed within 
five years after the return was filed * * * and no suit or 
proceeding for the collection of any such taxes * * * shall 
be begun, after the expiration of five years after the date 
when such return was filed.” 


And then came the Revenue Act of 1924, which by 
Section 277 (2) provided that the tax “shall be assessed 
within five years after the return was filed, and no 
proceeding in Court for the collection of such taxes 
shall be begun after the expiration of such period.” 
But by Section 278 (d) of the Revenue Act of 1924, 
it is provided that: 


“Where the assessment of the tax is made within the 
period prescribed in Section 277 or in this Section, such tax 
may be collected by * * * a proceeding in Court begun 
within six years after the assessment of the tax. Nothing 
in this Act shall be construed as preventing the beginning, 
without assessment, of a proceeding in Court for the col- 
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lection of the tax at any time before the expiration of the 
period within which an assessment may be made.” 


And Section 278 (e) prevides that: 


“This Section shall not (1) authorize the assessment of 
a tax or the collection thereof bv * * * a proceeding in 
Court if at the time of the enactment of this Act such 
assessment * * * or proceeding was barred by the period 
of limitation then in existence, or (2) affect any assessment 
made, * * * or proceeding in Court begun, before the 
enactment of this Act.” 


Cabot contended that the provisions of Section 
278 (e) of the Revenue Act of 1924, read in connec- 
tion with the provisions of Section 277 (2) and the 
provisions of the Revenue Acts of 1918 and 1921, 
quoted above, clearly show that the suit was brought 
too late to collect the company’s tax for the year 1919 
because more than five years had elapsed between the 
date of the company’s return of its income for 1919 
and the filing of the Bill of Complaint in this case. 

The Government in attempting to meet this argu- 
ment claimed that Section 278(d) authorized the 
bringing of a suit within six years from the date of 
the assessment and that Section 277 (2) does not apply 
where an assessment has been made, and the assessment 
in the Cabot case was made in May, 1922. In other 
words, the Government maintained that since the re- 
turn for 1919 was filed on March 12, 1920, the five- 
year period of limitations did not expire until March 
12, 1925, and that since assessment was made within 
this period, under the provisions of Section 278 (d) it 
had six years from the date of the assessment within 
which to bring suit. If the contention of the Govern- 
ment were sound, then the tax could be collected, since 
the suit was commenced well within the six-year period 
from the date of the assessment of the tax in 1922. 


The Court pointed out that if the 1924 Act had not 
been passed and the 1921 Act were still in effect at 
the time of the filing of the suit, the tax would be 
clearly outlawed and that therefore the contention of 
the Government would hold only in the event that the 
1924 Act was retroactive and extended the period for 
collection beyond that contained in the Act of 1921. 


The following language of the Supreme Court of 
the United States in the case of U. S. v. Railway 
Company, decided January 18, 1926, was quoted by 
the Court: 

“That a statute shall not be given retroactive effect unless 


such construction is required by explicit language or by 
necessary implication is a rule of general application.” 


In dealing with a tax measure, whatever doubt exists, 
must be resolved against the Government. Schwab, 
Exr. v. Doyle, Collector, 258 U. S. 529: 

“The initial admonition is that laws are not to be con- 


sidered as applying to a case which arose prior to their 
passage, unless that intention be clearly declared.” 


In U. S. v. Heth, 3 Cranch 398, and also in U. S. v. 
Burr, 159 U. S. 78, it was held that the retroactivity 
of a statute must be “clear, strong and imperative.” 

In the Cabot case the Court stated that the Revenue 
Act of 1924 contains no declaration of retroactivity 
“clear, strong and imperative.” ‘Furthermore, the con- 
tention made by the Government as to the true con- 
struction of Sections 277 and 278 on the point as to 
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whether the provisions of Section 278 (e) relied upon 
by the defendant, are to be excepted by reason of the 
provisions with which Section 277 (a) begins, is by 
no means clear and certain, and therefore, being a tax- 
ing measure, doubts must be resolved against it. For 
these reasons the motion to dismiss must be granted 
as to the tax of 1919.” The Court therefore decided 
that the provisions of the Revenue Act of 1924 in 
question were not retroactive and that the taxes for the 
year 1919 were outlawed. 

As to the year 1920, the return of the Bristol Oil & 
Gas Company was filed on March 14, 1921, which was 
four years, seven months and eleven days before the 
Bill of Complaint was filed. Since the suit was com- 
menced within the statutory period with respect to the 
year 1920, the Court held that this year was not barred 
by the Statute of Limitations and required the taxpayer 
to either answer the averments as set forth in the Bill 
or stand on his motion to dismiss. 


Appeal Taken in Cabot Case 


The Government has taken steps to appeal the Cabot 
decision. The Administrative Unit is not recognizing 
the principle enunciated by the Court and will not in- 
voke the ruling of the Supreme Court in the New York 
& Albany Lighterage Company case unless this deci- 
sion applies without the aid of the Cabot decision. The 
holding of the Court in the Cabot case appears to be 
sound law and the decision probably will be upheld on 
appeal. 

The retroactivity of Section 278 of the Revenue Act 
of 1924 again came up for consideration in the case 
of United States v. Harry Whyel and George Whyel, 
decided by the District Court of the United States for 
the Western District of Pennsylvania. (Not yet re- 
ported.) In this case the Whyel Coal Company filed 
its tax return for the year 1918 on October 1, 1919. 
An alleged additional tax in the amount of $37,028.85 
was assessed on or about March 22, 1924. In making 
the assessment, the tax for the Whyel Coal Company 
and the Whyel Coke Company was computed upon the 
basis of the consolidated net income of the two cor- 
porations and proposed in accordance with their re- 
spective net income on the theory that the two corpo- 
rations were affiliated within the meaning of Section 
240 (b) of the Revenue Act of 1918. The Whyel Coal 
Company was dissolved in 1919 and suit was brought 
against the defendants under the equitable trustee doc- 
trine. 

As previously stated, the assessment was made about 
March 22, 1924, which was prior to the passage of the 
Revenue Act of 1924 and the Government contended 
that since the five-year period did not expire until 
October 1, 1924, or after the passage of the Revenue 
Act of 1924 on June 2, 1924, it had six years from 
March 22, 1924 within which to institute distraint pro- 
ceedings or bring suit under the provisions of Sec- 
tion 278 (d). 

The Court held that the provision of Section 278 (d) 
of the Revenue Act of 1924 had no retroactive appli- 
cation and that since the return was filed in October, 
1919, the additional tax assessed in March, 1924, and 
suit begun in January, 1925, the Statute of Limitations 
applied because the suit was begun more than five years 
after the return was filed. The Court cited the Cabot 
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case with approval and referred to the remarks of 
Mr. Gregg who appeared before the Committee on 
Finance of the Senate as special assistant to the Secre- 
tary of the Treasury, wherein he specifically stated that 
the provisions of Section 278 (e) (1) and (2) were to 
prevent the section from having any retroactive effect. 


In the case of Ten Broeck Type Company v. Lucas, 
Collector (not yet reported), decided by the District 
Court for the Western District of Kentucky, on Jan- 
uary 25, 1927, which was prior to the date of the 
rendition of the decision of the Supreme Court in,the 
New York & Albany Lighterage Company case, the 
court held that taxes collected under the threat of dis- 
traint after, the statutory period of limitations, may be 
recovered by the taxpayer. In this case there was 
only a threat to institute distraint proceedings, whereas 
in the New York & Albany Lighterage Company case 
distraint was actually instituted, yet the court rendered 
judgment in favor of the taxpayer. 

There are many cases where assessments were made 
prior to the passage of the Revenue Act of 1924 and 
an abatement claim filed with an accompanying bond. 
The five-year period within which to institute pro- 
ceedings to collect has expired and the question arises 
as to whether the Government is protected by the 
bond. The Circuit Court of Appeals for the Fifth 
Circuit, in the case of the Gray Motor Company, et 
al., v. United States (not yet reported), held that in 
a suit on a bond conditioned for payment of income 
tax a collateral attack may not be made upon the 
assessment as to fraudulent acts of the principal or as 
to the application of the five-year period of the Stat- 
ute of Limitations. 


It appears that on November 20, 1920, the Gray 
Motor Company filed an abatement claim against the 
assessment made by the Commissioner of Internal 
Revenue and executed a bond in the sum of $2,100 on 
which W. O. Connor and F. F. Florence appeared as 
sureties. The conditions of the bond were those found 
in the ordinary bond of this nature to the effect that 
the Company should promptly pay the amount finally 
adjudicated by the Commissioner of Internal Revenue 
to be due the United States by the Company for the 
year 1919 as taxes, penalties and interest. The com- 
pany failed to pay the tax and when suit was brought 
to collect on the bond on May 29, 1925, the Company 
and the sureties filed answer in which in substance 
they denied there was anything due, pleading the stat- 
ute of limitations of five years and setting up that 
Tom Gray, the Manager of the Company, had_been 
guilty of fraudulent acts by which the Company had 
lost money so that in fact no profit was earned during 
the fiscal year 1919. 


The District Court sustained a demurrer to that 
part of the answer setting up the statute of limitations 
and fraudulent acts on the part of the Manager of the 
Company. 16 Fed. (2d) 367. The Circuit Court of 
Appeals sustained the holding of the District Court 
on the ground that the suit was upon the bond, the 
— of which had been clearly breached. The Court 
Said : 


“By giving bonds the Company postponed payment of 
the amount admitted to be due by the return and secured 
immunity from distraint of its assets. To contest the 
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amount of tax found to be due by the Commissioner in this 
proceeding would be to permit a collateral attack upon the 
assessment, something not contemplated by the law. 

“If the Company desired to dispute the assessment, the 
way was open by paying the tax and taking the proper 
steps to recover it back.” 

The above case holds that the Government can sue 
on the bond upon breach of the conditions and that 
no collateral attack can be advanced as a defense, but 
at the same time it suggests a remedy to the taxpayer 
by a payment of the tax and the taking of proper steps 
to recover it. 

The present attitude of the Department is that the 
mere filing of an abatement claim extends the statute 
until such time as the Government has taken action on 
the claim regardless of the fact that no bond was 
executed. It is a little difficult to see upon what 
grounds the Department has taken its stand. The 
dictum in the Gray case supra would indicate that the 
position of the Department is unsound. The return 
of the Gray Motor Company for the fiscal year ended 
February 29, 1920, was filed on May 29, 1920, and 
suit brought May 29, 1925, or on the last day of the 
five-year period. With respect to this point the Court 
said : 

“In any aspect of the case the plea of limitation is with- 
out merit. Had no bond been given and the suit had been 
merely to collect the tax it would have been timely as it 
was brought within five years after the return was filed.” 

The language of the opinion would indicate that if 
no bond had been filed and the suit commenced after 
May 29, 1925, collection on the assessment would have 
been outlawed regardless of the fact that an abatement 
claim had been filed. 

Additional complications arise in a case where a 
waiver has been filed. A certain form of waiver used 
by the Government was unlimited, others waived “de- 
termination, assessment and collection,” others waived 
assessment only, while a form of waiver used by the 
collectors waived collection by distraint or by a pro- 
ceeding in court to a date agreed upon by the taxpayer 
and the Commissioner. 

Section 250 (d) of the Revenue Act of 1921 pro- 
vides that the tax shall be determined and assessed 
within five years after the return was filed “unless 
both the Commissioner and the taxpayer consent in 
writing to a later determination, assessment and col- 
lection of the tax.” Section 278 (c) of the Revenue 
Act of 1924 provides that where both the Commis- 
sioner and the taxpayer have consented in writing to 
the assessment of the tax after the time prescribed in 
Section 277 for its assessment, the tax may be assessed 
at any time prior to the expiration of the period agreed 
upon. It will be noted that the 1921 Act provides for 
the waiving of the “determination, assessment and col- 
lection,” while the 1924 Act provides for the waiving 
of the assessment only. Of course the 1924 Act has 
the six-year period from the date of the assessment 
within which to institute distraint proceedings or com- 
mence suit and consequently if the Commissioner pro- 
tected himself on an assessment which was made after 
June 2, 1924, either by making such assessment within 
the regular statutory period, or it would seem if 
within a period extended by a waiver of assessment, 
he has ample time within which to collect by distraint 
or by suit. The question arises under the 1921 Act 
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as to whether the Commissioner is protected against 
collection in a case where the taxpayer signed a waiver 
which provided for an extension of the assessment 
period only. The statute provides for a consent with 
respect to the “determination, assessment and collec- 
tion” and it would appear that the waiving of one 
would have no effect on the others. In the opinion 
of the writer the signing of a waiver prior to June 2, 
1924, which waived assessment only, would have no 
effect on the period for collection and unless the col- 
lection in such a case were made within the statutory 
period the authority of the Commissioner to assess on 
the basis of the waiver would avail him naught. 


The question of an unlimited waiver for the year 
1917 was considered in the case of the Toxaway Mills 
v. U. S., decided by the Court of Claims on December 
7, 1925. In this case the plaintiff brought an action to 
recover additional taxes for the year 1917, assessed 
on October 27, 1923 and paid under protest after the 
expiration of the five-year period of limitations. The 
plaintiff executed the waiver under its corporate seal 
bearing date of February 10, 1921, whereby in con- 
sideration of certain assurances it waived any and 


all statutory limitations as to the time within which | 


assessments against it could be made for taxes imposed 
by the Act of September 8, 1916 as amended by the 
Act of October 3, 1917. The Commissioner’s stamp 
of approval on the waiver was dated February 7, 1923. 
The plaintiff contended that the waiver having been 
executed prior to the passage of the Revenue Act of 
1921, was superseded by that Act and that therefore 
the assessment made on October 27, 1923 and the 
collection on November 8, 1923 were made after the 
expiration of the five-year statute of limitations. 


The Court stated the general rule is that a waiver 
extends the rights existing only at the time it is made, 
but pointed out that although it could not be said that 
the waiver standing alone should be given the effect 
of waiving the five-year limitation of assessments in 
Section 250(d) of the 1921 Act, the plaintiff did not, 
so far as the facts disclosed, question the right of the 
Commissioner to make the assessment until long after 
it had been made. The court said that the facts 
created the presumption that both parties considered 
the waiver as a continuing one and that therefore there 
was a sufficient consent in writing under Section 
250 (d) of the 1921 Act. The language of the court 
indicates that had the taxpayer shown affirmatively 
that the waiver was not expressly or impliedly con- 
tinued by the Commissioner and the taxpayer beyond 
November 23, 1921, then it would not have been effec- 
tual after that date. The Board of Tax Appeals has 
indicated that in order to terminate a 1917 unlimited 
waiver it is necessary that the taxpayer serve notice 
upon the Commissioner as to when he would regard 
the provisions of the waiver as having been fully com- 
plied with by both parties and become inoperative. 
Warner Sugar Refining Co., 4 B. T. A. 5. 


In Mim. No. 3085, C. B. II-1-174, the Commissioner 
of Internal Revenue stated that all unlimited waivers 
for 1917 shall be held to expire on April 1, 1924. It 
is understood that insofar as the application of the 
New York & Albany Lighterage Company case is con- 
cerned the Commissioner is not considering that 1917 
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unlimited waivers expired on April 1, 1924. Nothing 
has been published that would indicate the basis for 
such a contention. 

On March 8, 1926 the Supreme Court of the United 
States granted the petition of the Toxaway Mills for 
a writ of certiorari. On March 14, 1927 the Solicitor 
General confessed error in this case on authority of 
Bowers v. New York & Albany Lighterage Co. and 
moved that the court reverse the judgment and remand 
the cause to the Court of Claims for further action, 
thus relieving the Supreme Court of the necessity of 
passing on the question of the waiver as contained in 
the decision of the Court of Claims. 


It will be noted that in the Toxaway Mills case the 
tax was paid under protest and, by admitting error on 
the basis of the New York & Albany Lighterage Com- 
pany case, it would appear that the Government con- 
ceded, insofar as this case is concerned, that distraint 
proceedings are not necessary and that payment under 
protest is sufficient. 


Let us consider the provisions of Section 278 (d) 
and (e) of the Revenue Act of 1926 as relating to the 
New York & Albany Lighterage Company decision. 
Section 278 (d) provides: 

Where the assessment of any income, excess-profits, or 
war-profits tax imposed by this title or by prior Act of 
Congress has been made (whether before or after the enact- 
ment of this Act) within the statutory period of limitation 
properly applicable thereto, such tax may be collected by 
distraint or by a proceeding in court (begun before or after 
the enactment of this Act), but only if begun (1) within six 
years after the assessment of the tax, or (2) prior to the 
expiration of any period for collection agreed upon in writ- 
ine by the Commissioner and the taxpayer. 

Section 278 (e) provides: 

This section shall not bar a distraint or proceeding in 
court begun before the enactment of the Revenue Act of 
1924; nor shall it authorize the assessment of a tax or the 
collection thereof by distraint or by procéeding in court 
(1) if at the time of the enactment of this Act such assess- 
ment, distraint or proceeding was barred by the statutory 
period of limitation properly applicable thereto, unless prior 
to the enactment of this Act the Commissioner and the tax- 
payer agreed in writing thereto, or (2) contrary to the pro- 
visions of subdivision (a) of Section 274 of this Act. 

Standing alone, Section 278 (d) would appear to 
nullify the failure of the 1924 Act to operate retro- 
actively, granting for the sake of this discussion that 
the Cabot decision will be sustained on appeal, since 
it provides that where the assessment has been made 
within the statutory period, whether before or after 
the enactment of the 1926 Act, then collection may be 
made by distraint or by a proceeding in court begun 
within six years after assessment of the tax. But Sec- 
tion 278 (e) provides that the section shall not au- 
thorize the assessment or the collection of a tax by 
distraint or by a court proceeding if at the time of the 
enactment of the 1926 Act such assessment, distraint, 
or proceeding was barred by the statutory period of 
limitation properly applicable thereto. If the principle 
of the Cabot decision is upheld, a tax assessed prior 
to June 2, 1924, for which no distraint proceedings or 
the institution of a suit was commenced within the 
statutory period, or within such period as extended by 
a waiver, would be outlawed at the time of the passage 
of the Revenue Act of 1926, as far as collection by 
distraint or by suit is concerned, and it would appear 

(Continued on page 182) 
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Consolidated Invested Capital of 
Affiliated Corporations 


PART II . 
By J. S. SEIDMAN, C. P. A.* 


T SEEMS reasonable to conclude that invested capi- 
tal was not intended to be controlled by stock 
prices, since that would be a deviation from the 

very definition of invested capital laid down by the 
Board, namely, cash paid into the consolidated 
group, surplus of the consolidated group, etc. Pay- 
ment by one stockholder to another or the purchase 
of stock by one person from another, does not con- 
stitute payment to the corporation. It is doubtful 
whether it was ever contemplated that the corpo- 
ration should first have to inquire of its stockhold- 
ers as to the cost of their stock before it could de- 
termine its invested capital. 

The Board’s definition gives a splendid general 
answer to the problem. The difficulty lies in the 
practical application of the definition. Reference 
back to the four hypothetical situations will bring 
this out more forcefully. In the first, where we 
supposed that the A and B companies each had 
separate invested capitals of $100,000, and the A 
company stockholders bought the B company’s 
stock for $60,000, the Board would probably say 
that the consolidated invested capital was $160,000, 
that is, $100,000 for the A company and $60,000 
for the B company. The $100,000 we will suppose 
is what the A company stockholders paid into the 
corporation and the $60,000 is what they paid for 
the B company’s stock. But why should the in- 
vested capital of the B company be subject to an 
overnight diminution of $40,000? Would the fact 
that the A company stockholders may have made 
a bargain purchase of the B company’s stock change 
the intrinsic character of the B company’s assets 
or its paid in capital? Can transactions to which 
the corporation is not a part in any way disturb 
its invested capital? It seems to me that the in- 
vested capital of both corporations after the affilia- 
tion is exactly the same as the total of each before 
the affiliation, namely, the $200,000. The creation 
of the status of the affiliation was purely an ex- 
ternal phenomena. It was merely putting different 
clothes on the same body. 

In the second situation we said that the A com- 
pany bought the stock of the B company directly 
instead of the A company stockholders doing so. 
That should not change the picture except that the 
A corporation has acquired an inadmissible asset 
and to that extent its invested capital is reduced. 
Corporation B still remains unaffected. Its capital 
and surplus is still intact. Why should not its 
invested capital be figured at $100,000 in arriving 
at the invested capital of the consolidated group? 
But the Board would only take it in at $60,000, 
the amount paid for its stock by the A company. 

We then put the case, as in the first, where the 
A company stockholders do the buying, but where 


*Of Seidman & Seidman, Certified Public Accountants. Part I 
of this article appeared in the April number. 
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the stockholders are not the original stockholders 
of the A company, but had recently acquired the 
A company stock at a cost of $110,000. Assumedly, 
if the cost of the stock to the parent company is 
to measure the invested capital of the subsidiary, 
then we must go the whole way and take the cost 
of the stock in the parent company to its stock- 
holders as the measure of its invested capital, for 
it is agreed on all sides that the consolidated in- 
vested capital is to be computed in the same man- 
ner whether the affiliation be of the A or B type. 
Following out the Board’s theory in this respect, 
it would appear that the affiliated group would now 
have an invested capital of $170,000. But here 
again, doesn’t that premise invested capital on an 
accidental and totally extraneous factor—the cost 
to the stockholder of his stock. The fact is that 
if both corporations constitute the affiliated group, 
nothing took place within either one to change in 
the slightest the financial set up of the group. If 
we conceive of the assets of both corporations as 
being enclosed by a fence, there is nothing that 
has taken place that in any way disturbed the assets 
or the enclosure. The most we can say is that they 
now have a new guardian, but that does not add 
to or subtract from the inherent character of what 
is being guarded. I may perhaps be distorting the 
Board’s view, yet the conclusion as to the amount 
of consolidated invested capital would seem to fol- 
low from the Risdon case, and the principle that 
consolidated invested capital is to be computed on 
the same basis whether there be an A or B affilia- 
tion. 

In the last case supposed, we have a situation 
where half the B company stock is bought by the 
A company and half by the A company stockhold- 
ers. Following out the same theéry as in the other 
illustrations, the Board would presumably hold that 
the B company’s invested capital is to be con- 
sidered as the cost of the stock to both of its stock- 
holders. But again, I say, nothing has happened 
within the B company to change its invested capital 
from the amount that it was before the A company 
and its stockholders came along. Nor did any- 
thing happen within corporation A except for the 
parting with $30,000 to acquire half the B com- 
pany’s stock. To that extent the assets within the 
enclosure have been depleted. To that extent alone 
then, should the consolidated invested capital be 
depleted. This is automatically accomplished by 
way of the inadmissible asset adjustment, when the 
consolidated invested capital is taken as the aggre- 
gate of the separate invested capitals. 

Comment on Board’s Method 

It will be noticed that all these cases are situa- 
tions where both corporations had already been 
operating independently so as to have their own 
invested capital separately established. There is 
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no difficulty in applying the Board’s method when 
both corporations are organized at the same time 
by the same interests, or where one corporation 
creates the other. The “cost of stock” theory and 
the “aggregation” theory produce the same results. 
But where the corporations have their own ante- 
cedent positions, unless some recognition is given 
to their developed status, the anomalis result of 
producing different invested capitals because of 
outside factors that ordinarily have nothing to do 
with invested capital. Unification, as the Board 
describes the process of consolidation, should not 
make the whole greater or less than the sum of all 
its parts. 

After all, the consolidated return was aimed at 
the circumvention of arbitrary intercompany shift- 
ings of a given income or a given invested capital 
with the attendant effect on the tax liability. It 
was not intended to increase or decrease the given 
income or invested capital. Furthermore, such 
manipulations could only take place after the affil- 
iation is established, not before, so that whatever 
invested capital independently existed at the time 
of affiliation ought not to be disturbed without 
some specific statutory warrant. Just as every- 
thing on March 1, 1913, has the status of capital 
because prior to that date no income tax could have 
legally been enforced, so all invested capital exist- 
ing at the time of affiliation should be preserved 
because prior to that time there was no affiliation 
and whatever was established independently was 
brought into the affiliated group. From that point 
on there can be the “welding” or “unifying” the 
Board speaks about. From that point on deficits 
of one can be offset against surpluses of the other. 
But anything existing up to that point should not 
be destroyed or changed by way of augmentation 
or diminution. 

The Board itself specifically recognizes this as 
a valid principle in two of its decisions, although 
its general viewpoint on computation of consoli- 
dated invested capital appears to be to the contrary. 
In the Gould Coupler Company appeal, the question 
was whether a parent company could deduct a bad 
debt loss sustained because of irrecoverable ad- 
vances made to a subsidiary company. The Board 
held that as a general proposition the deduction 
could not be made because the advantage of it was 
already derived through the deduction of the oper- 
ating losses of the subsidiary that made the debt 
uncollectible. The Board added, however, “neither 
party drew any distinction between debts incurred 
while the companies were affiliated and those aris- 
ing before affiliation,” the implication being that 
the distinction should be made and that whatever 
capital existed at the time of affiliation was the 
starting point in the determination of how much 
of it could have been lost by the affiliated group. 


The same principle came up in the appeal of the 
Ruckman Coal Company. The question there was 
whether the earned surplus of two of the affiliated 
companies should be reduced by the operating 
deficit of the other affiliated company in excess of 
its own earned surplus. The Board pointed out 
that “there is no evidence as to when the deficit 
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occurred or whether the corporations were affil- 
iated. * * * * In the absence of any evidence as 
to when the deficit occurred” it was presumed that 
it came about during the years when the corpora- 
tions were affiliated and hence the reduction was 
approved. Here again, the Board expressly recog- 
nized that the internal situation of each member of 
the affiliated group must be regarded at the time 
of affiliation. This is directly opposed to the theory 
that the cost of the stock is what alone controls. 
To apply a figure previously used, one is from the 
outside looking in and the other from the inside 
looking out. 

Would it not appear, therefore, that the Board’s 
method requires modification and that the method 
that overcomes the difficulties and is closest to the 
facts is the one where the consolidated invested 
capital is computed by combining the invested cap- 
ital of each of the corporations separately con- 
sidered. Stockholders’ prices then become imma- 
terial, as they should be. Invested capital then no 
longer becomes a vacillating entity depending on 
uncorrelated factors. Invested capital is then all 
the way through just what the law makes of it for 
each corporation—paid in capital, surplus, less in- 
admissibles. 


The Law Contains the Solution 


It is not necessary to go through all the process 
of reasoning and argumentation to arrive at this 
conclusion. The law itself impels one to it. Let 
us turn again to Section 240 and see. We have 
already quoted its opening sentence. Here is what 
follows: ; 

“Provided that there shall be taken out of such consolidated 
net income and invested capital the net income and invested 
capital of any such affiliated corporation organized after August 
1, 1914, and not successor to a then existing business, 50 per 
cent or more of whose gross income consists of gains, profits, 
commissions, or other. income derived from a Government con- 
tract or contract made between April 6, 1917, and November 
11, 1918, both dates inclusive. In such case the corporation 
so taken out shall be separately assessed on the basis of its own 
invested capital and net income and the remainder of such 
affiliated group shall be assessed on the basis of the remaining 
invested capital and net income.” 

Here Congress provides that where one of the 
members of the affiliated group is a corporation 
whose income is primarily derived from govern- 
ment contracts, its invested capital shall be taken 
out of the consolidated invested capital. That.can 
only mean that its invested capital would other- 
wise have been included as part of the total con- 
solidated invested capital, if the proviso were not 
made. The total consolidated invested capital must, 
therefore, have been deemed by Congress to be 
the aggregate of the consolidated invested capitals 
of each of the corporations, or else this provision 
would result in the anomalous situation where 
there could be more taken out of the consolidated 
total than the total itself. 

Let us assume this to be the case: Corporation A 
has an invested capital of $100,000. Corporation B 
has an invested capital of $150,000. Corporation 
A acquires all the stock of corporation B for $10,- 
000, that price being possible because at the time, 


(Continued on page 184) 
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Section 280 of Revenue Act of 1926 Held 
Unconstitutional by District Court 


ECTION 280 of the Revenue Act of 1926, which 
provides that the Commissioner shall in the same 
manner as in the case of a deficiency in a tax, deter- 
mine, assess and collect the liability at law and in equity 
of a transferee of property of a taxpayer for a tax 
imposed upon the taxpayer, was held unconstitutional 
by the District Court, W. D. Kentucky, in Owensboro 
Ditcher & Grader Co. v. Lucas, as a denial of due 
process of law and as violative of the constitutional 
provisions vesting judicial powers only in the courts. 
The court further ruled that an injunction will lie to 
enjoin the collection by distraint of taxes assessed 
against a transferee of property of a taxpayer, as the 
liability, if any, of such a transferee is not a tax within 
the meaning of Section 3224 of the Revised Statutes. 


The liability of a transferee of property is fixed by 
general rules of law, upon the principle that a donee 
takes property subject to debts and claims of creditors. 
This includes the distributees of the estate of a deceased 
person, the successor of a reorganized corporation, the 
stockholders of a dissolved corporation, who received 
the assets upon the surrender of their stock, and all 
other transferees except purchasers for value. Fiduci- 
aries, to the extent of their personal liability resulting 
from disregard of the priority of the United States, 
are also included. 

Prior to the enactment of the Revenue Act of 1926, 
the Government was required to pursue its remedy in 
a court of equity or at law if the liability rested on a 
state statute enacted for the benefit of creditors, or on 
a contract of assumption for its benefit. In short, the 
Government was previously limited to court action. 


Under Section 280, it appears that the Commis- 
sioner may in his discretion, without exhausting his 
remedy against a transferor, assess all the taxes against 
the transferee, and where there is more than one he 
may assess the tax against a single transferee. How- 
ever, the liability of a transferee is limtied to the 
amount of the property received. While the ‘trans- 
feree has a right to appeal to the Board of Tax Ap- 
peals, it is held that this right does not accord the 
assessed “due process” as contemplated by the Con- 
stitution. 

An article in the March number of The National 
Income Tax Magazine by Mr. Elwood Hamilton, of 
Louisville, Ky., presents at length the bases of the 


litigation in test of the validity of this section of the 
Act of 1926. 5 


Recent Amendments to Regulations 


RTICLE 343 of Regulations 65 and 69 has been 

amended’ to provide that where property of a 
decedent is sold by the executor of the estate, the basis 
tor computing gain or loss to the estate is the cost 
or other basis of the property to the decedent and not, 
as previously interpreted, the value of the property at 
the date of the decedent’s death. 
_ Although the reason for the change in the regula- 
tions is not indicated, it is probably the decision of the 


1T. D. 4011; VI-15-3185. 
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United States Court of Claims, rendered on May 3, 
1926 in McKinney, et al., v. United States, wherein 
the basis for computing taxable income on the sale by 
executors of stock acquired by the decedent before 
March 1, 1913, was held to be the value at March 1, 
1913, and not the appraised value at the date of death 
of the decedent. The Court stated that the executors 
were the personal representatives of the decedent and 
that the stock was the same as it had been in the hands 
of the decedent, and hence there would be no change 
in the basis of figuring gain or loss on the sale of the 
property. 

This decision of the Court of Claims appears to con- 
flict with its opinion rendered on April 4, 1927 in 


Nichols v. The United States, extracts from which 
follow: 


“For taxation purposes the individual’s income during his 
lifetime and the income of his estate after death are distinct 
things, the individual and the estate being separate entities. 
The income of an estate which the statute taxes is, general- 
ly speaking, the income which accrues after the estate be- 
gins, and it begins with the decedent’s death. It is, of course, 
to be recognized that income received by an individual, of 
which no return has been made by him, may have to be 
returned by his executors or administrators and may be 
taxed as income received by the decedent in his lifetime.” 


Change in Method of Accounting 


RTICLE 23 of Regulations 69, which prescribes 

the methods of accounting which may be used 
in reporting taxable income, has been amended? by the 
addition of a new closing paragraph as follows: 


“The foregoing requirements relative to a change of ac- 
counting method are also applicable where a taxpayer de- 
sires to change from the installment basis of returning in- 
come, as provided in Article 42, to a straight accrual basis. 
In cases where premission to make such change is granted, 
the taxpayer will be required to return as additional income 
for the taxable year in which the change is made all the 
profit not theretofore returned as income pertaining to the 
payments due on installment sales contracts as of the close 
of the preceding year.” 

Reference is made in the first sentence of the above 
quoted amendment to Paragraph 3 of Article 23, Reg. 
69, which provides as follows: 

“A taxpayer who changes the method of accounting em- 
ployed in keeping his books for the taxable vear 1925 or 
thereafter should, before computing his income upon such 
new basis for purposes of taxation, secure the consent of 
the Commissioner. Application for permission to change the 
basis of the return shall be made at least 30 days before the 
close of the period to be covered by the return and shall 
be accompanied by a statement specifying the classes of 
items differently treated under the two systems and specify- 
ing all amounts which would be duplicated or entirely 
omitted as a result of the proposed change.” 


Claims for Refunds 


ITH reference to the procedure where refund 

claims are filed by a fiduciary in case of a tax- 
payer’s death, Article 1304 of Regulations 69 as orig- 
inally written provided as follows: 

“In the case of the taxpayer’s death, certified copies of 
the letters of administration or letters testamentary or other 
similar evidence must be annexed to the claim to show the 
authority of the administrator or executor.” 

In lieu of the above provision Article 1304 has been 


*T. D. 4001; VI-13-3072. 
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amended* by inclusion in the first paragraph of the 
following provisions: 

“If a return is filed by ayn individual and refund claim is 
thereafter filed by a legal representative of the deceased, 
certified copies of the letters testamentary, letters of ad- 
ministration, or other similar evidence must be annexed to 
the claim, to show the authority of the executor, adminis- 
trator, or other fiduciary by whom the claim is field. If an 
executor, administrator, guardian, trustee, receiver, or other 
fiduciary files a return and thereafter a refund claim is filed 
by the same fiduciary, documentary evidence to establish 
the legal authority of the fiduciary need not accompany 
the claim, provided a statement is made in the claim show- 
ing that the return was filed by the fiduciary and that the 
latter is still acting. In such cases, if a refund or interest 
is to be paid, letters testamentary, letters of administration, 
or other evidence may be required, but should be submitted 
only upon a specific request therefor. If a claim is filed by 
a fiduciary other than the one by whom the return was 
filed, the necessary documentary evidence should accom- 
pany the claim.” 


*T. D. 4002; VI-13-3072. 


Forest D. Siefkin of Chicago Appointed to 


Fill Vacancy on Board of Tax Appeals 
OREST D. SIEFKIN of the law firm of Kix- 
Miller & Baar, Chicago, has been appointed by 

President Coolidge to fill the vacancy on the Board of 
Tax Appeals made by the resignation of J. Gilmer 
Korner, Jr. 

Mr. Siefkin is the second member of the firm of 
KixMiller and Baar to be appointed on the Board 
Mr. John M. Sternhagen of the Board was formerly 
associated with this firm. 

Benjamin H. Littleton was elected by the Board to 


serve as its chairman, following the resignation of Mr. 
Korner. 


States Collected More Than $500,000,000 
in 1926 from Automobile Owners 


( \SOLINE taxes levied in all but four states 

yielded a net revenue of $187,603,231 in 1926, 
according to data collected by the Bureau of Public 
Roads of the Department of Agriculture, and in addi- 
tion automobile owners paid $288,282,352 in registra- 
tion fees, and $88,920,180 in excise taxes, a total of 
$564,805,763 for the year. 

The gasoline tax collections indicate that 7,883,983,- 
560 gallons were consumed in states imposing the tax, 
and it is estimated that 1,905,000,000 gallons were used 
in New York, Massachusetts, New Jersey and Illinois, 
where no tax was imposed in 1926. As elsewhere re- 
lated, a gasoline tax law is now in effect in New 
Jersey. 

The revenue from the tax was allocated as follows: $129,- 
441,520 for state highways, $42,609,479 for county and local 
roads, $5,238,869 for payments on road bonds and $9,313,363 
for miscellaneous purposes. 

Fewer changes were made in the rate of tax than in other 
recent years. In Kentucky the rate was increased from 3 to 
5 cents, in Mississippi from 3 to 4 cents, in North Dakota 
from 1 to 2 cents, and in Virginia from 3 to 4% cents. Other 
increases which became effective after the close of the year 
were an increase in Alabama from 2 to 4 cents and in Mon- 
tana from 2 to 3 cents. 

The United States Bureau of Public Roads estimates that 
the total amount spent for construction and maintenance of 
rural highways during 1926 was $1,030,286,948. Of this, 
state highway departments spent $598,590,948 and local au- 
thorities spent $431,696,000. Of the state expenditures, 
$137,075,548 was for maintenance and the remainder for con- 
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struction. It is probable that the bulk of the expenditures 
by local authorities was for maintenance as there is an in- 


creasing tendency to leave road building to states and road 
maintenance to local officials. 


The 1927 road expenditures, according to the Bureau of 
Public roads, will be $1,123,607,055. This will build 26,841 
miles of road and maintain 239,847 miles. The estimated 
expenditures for all maintenance will be about the same as 


in 1926. 
Gasoline Tax Collections by States 


The following table shows gasoline tax collections by 
states: 


Rate of tax 

Net tax receipts Dec. 31,’26 

Alabama S 2556651 (1) 2 
Arizona 978,264 3 
Arkansas 3,585,304 4 
California 16,502,123 2 
Colorado 2,091,749 2 
Connecticut 2,689,372 2 
Delaware 390,414 2 
Florida 11,431,486 4 
Georgia 5,653,140 3 
Idaho 1,122,217 3 
0 

3 

2 

2 


Illinois 


% 


Indiana 8,971,741 

4,842,427 

Kansas 4,303,388 

Kentucky 4,935,078 5 

Louisiana 2,708,567 2 
1,823,346 3 

2,293,854 


. 


Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi * 4,088,200 
Missouri 5,661,145 
Montana 870,712 
Nebraska 3,039,927 
Nevada 405,818 
New Hampshire /68,582 
New Jersey ater Oe 
New Mexico 762,851 
New aerereees 
North Carolina 7,786,473 
North Dakota 988,493 
Ohio 13,257,266 
Oklahoma 6,212,409 
Oregon 3,333,829 


11,781,782 
Rhode Island 511,896 


South Carolina 4,496,968 
South Dakota 1,924,758 
Tennessee 3,852,324 

5,226,886 

1,258,009 
Vermont 553,093 
Virginia 5,855,670 
Washington 3,482,093 
West Virginia 2,922,675 
5,209,805 
Wyoming 568,589 
District of Columbia 1,015,193 


10,081,776 
4,804,688 
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PINION seems to be divided as to whether the various 

agencies which have been set in motion for revision of 
the tax laws will complete their objectives in time for what 
has been designated as permanent tax law revision. Past 
experience supports those who are not expecting that wis- 
dom enough will be marshalled during the coming year, or 
years following, for an income tax law draft which will be 
beyond the need of modification from time to time. 

An idea has been spread that some sort of a revolutionary 
change in the tax laws is in prospect. Changes will be 
made in administrative provisions and some rate revision 
will be effected, but the prevalent opinion is that it is not 
likelv that one familiar with the present income tax law 
will be wholly at sea when the handiwork of the next Con- 
gress has been completed. 


If all of the modifications which have been and will be 
suggested were adopted, many features of the present law 
would be swept away, but there is so much conflict of in- 
terest that compromise will be necessarv in so far as changes 
are made at all, and therefore it is not nrobable there will 
be any radical modifications. Treasury needs are the first 
consideration. After they have been taken care of, the mat- 
ter of accommodating those who are inconvenienced by the 
present laws will have its place. It is, of course, probable 
that those who most effectively present their grievances 
will have the best chance of obtaining at least partial relief. 


Te COOPERATE with the Joint Committee on Internal 
Revenue Taxation in simplifying the tax laws, Represen- 
tative William R. Green, chairman of the committee, has ap- 
pointed Prof. T. S. Adams, A. A. Ballentine, Dr. Thomas 
W. Page and George O. May to serve as an Advisory Com- 
mittee. Dr. Adams, Professor of Political Economy-at Yale 
University, has served at various times as adviser in reve- 
nue matters to the Treasury Department, the Finance Com- 
mittee of the Senate and the Ways and Means Committee 
of the House. Mr. Ballentine is a member of the law firm 
of Root, Clark, Howland and Ballentine, New York, and 
was formerly Solicitor of Internal Revenue. Dr. Page is 
Chairman of Council, Institute of Economics, Washington, 
D. C. He served as president of the National Tax Asso- 
ciation for the year 1924-25. Mr. May is a member of the 
firm of Price, Waterhouse and Company, certified public ac- 
countants. 


= 


The advisability of the appointment of an advisory com- 
mittee was agreed upon at a meeting of the Joint Com- 
mittee held in Washington on April 6, which was attended 
by John J. O’Connor and Blaine F. Moore of the Cham- 
ber of Commerce of the United States, George M. Morris, 
representing the American Bar Association, Dr. Thomas 
W. Page of the Institute of Economics and Magnus 
Alexander of the National Industrial Conference Board. 
Representatives of various branches of the Government 
present were: Ogden L. Mills, under-secretary of the 
Treasury; E. C. Alvord, special assistant to the Secretary 
of the Treasury; Charles R. Nash, assistant to the Commis- 
sioner of Internal Revenue; Frederic P. Lee, legislative 
counsel of the Senate; Middleton Beaman, legislative counsel 
of the House; Charles D. Hamel, legal counsel and chief 
of the Division of Simplification; E. H. McDermott, repre- 
senting both houses of Congress on the Joint Committee; 








THE NATIONAL INCOME TAX MAGAZINE 175 


L. H. Parker, chief of the Division of Investigation of the 


Joint Committee, and Bryant C. Brown, secretary of the 
Joint Committee. 


It is understood that the Joint Committee will carry on 
its work entirely separate from that of the Ways and 
Means Committee. Chairman Green has expressed the 
opinion that it is not probable that the Joint Committee will 
have its work completed when the Ways and Means Com- 
mittee begins its work on revision of the revenue laws next 
fall. It is expected, however, that the Joint Committee will 


have a partial report or reports ready for use by the Ways 
and Means Committee. 


No public hearings of the Joint Committee will be held 
for the present, but written suggestions for improvement 
of the revenue laws are welcomed. It is desirable that 
recommendations deal with specific sections of the law or 
particular problems of administration. It has been sug- 
gested, further, that a draft should be presented in the form 
which the writer considers the law ought to take for the 
correction of a particular section or provision of the statute. 
Communications should be addressed to the Joint Commit- 
tee on Internal Revenue Taxation at Room 452, House Of- 
fice Building, Washington, D. C. 


pes gee tax collections in March totaled $516,000,000, 
which was $17,000,000 more than for the same month of 
last year, but less than had been estimated. 

_ The first nine months of the present fiscal year resulted 
in an indicated surplus in the Treasury of $419,000,000, 
against $297,000,000 a year ago. Total receipts were con- 
siderably larger than a year ago, whereas expenditures, par- 
ticularly the ordinary expenses of the Government, re- 
flected a marked decline. During March gross public debt 
was reduced by $144,000,000 which, with a net balance in the 
general fund of $423,000,000, resulted in a net public debt on 
March 31 of $18,584,000,000, a reduction of more than $1,000,- 
000,000 since March 31, 1926. 


For the first nine months of the fiscal year ended with 
March the gross public debt was reduced by $635,000,000, 
of which $428,000,000 was accomplished by means of the 
sinking fund repayments from foreign governments, while 
$207,000,000 represented the application of part of the 1927 
surplus to debt retirement. Progress made in debt reduc- 
tion during the fiscal year thus far indicates that the total 


reduction for the 12 months ended June 30 will exceed a 
billion dollars. 


PPONENTS of the Federal estate tax have a new sym- 

pathizer in the Treasury Department in Ogden L. Mills, 
undersecretary, who recently estimated that receipts from 
that source of revenue this year will be only $72,000,000 
and will fall as low as $40,000,000 next --ear. The inference 
drawn from this estimate was that the tax could be re- 
pealed without substantial loss to the Treasury. Supporters 
of the levy, on the other hand, view the decrease in revenue 
as an argument in favor of its retention, since the loss in 
revenue is due primarily to credit given for death taxes paid 
to the states. Repeal of the Federal estate tax, it is feared, 
would jeopardize the inheritance tax laws in many of the 
states. It is certain that attempt to abolish the Federal 


estate tax will stir up a long and bitter debate in the next 
Congress. 


THE DIFFICULTIES in the way of simplification of 
the income tax laws are suggested in the following com- 
mentary recently made by a Washingtonian who has taken 
a leading part in improving the income tax system: 


“On the one hand, we have the cry, usually raised by those 
who have not had a close association with the working out 
of the law, that the Federal tax laws should be made ‘so 
simple that the ordinary business man can read and under- 
stand them and all their implications.’ On the other hand, 
we have the group which, being affected by what is prob- 
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ably an injustice in the operation of the law, wants the 
law so arranged as to take care that this specific situation 
shall be corrected. Thus we find at the time all the Inter- 
nal Revenue Acts are undér consideration that those in- 
terested can, among other classifications, be divided between 
the ‘justice’ party and the ‘simplicity’ party. 

“It should be no great task to make the Revenue Acts 
so simple that they could be readily understood by a casual 
reader but, on the other hand, to do so would probably 
result in agonizing cries from great sections of the income 
earning community. As a consequence, it is my opinion 
that so long as we have the income tax law with us (and 
I believe that this will be for many years) we will have 
peculiar sections of it where to the outsider we will find 
an amazing amount of detail along side of a comparatively 
simple expression of a great principle. 

“The meaning of all this is that the members of Con- 
gress will be constantly importuned to lend an ear to the 
correction of the injustice appearing in the Revenue Acts.” 


HOUGH there may be reason to doubt that the poor are 

growing poorer, income tax statistics indicate that the 
rich are growing richer and those in the upper ranges of 
affluence at a more rapid rate than those below. The pre- 
liminary statistics of income for the taxable year 1925, for 
example, show increases in the amount of net income in the 
various classifications when compared with the previous 
year as follows: $5,000 to $10,000, 11.9%; $10,000 to $25,000, 
21%; $25,000 to $50,000, 25.5%; $50,000 to $100,000, 31%; 
$100,000 to $150,000, 51%; $150,000 to $300,000, 74.5%; 
$300,000 to $500,000, 133.4%; $500,000 to $1,000,000, 106.1%; 
$1,000,000 and over, 170.9%. There is a close correspond- 
ence between the percentages of increase of net income and 
of increase in number of taxpayers in the various brackets 
up to the $100,000 to $150,000 level, but above that the 
average net income per taxpayer within each bracket was 
considerably higher in 1925 than in the previous year. 


Though there have been those who professed to believe 
that when surtaxes were reduced to a maximum of 25% 
tax-exempt securities would somehow melt away, the in- 
terest received from wholly tax-exempt securities by tax- 
payers in 1925 was 3.18% greater than in the previous year. 


The provision of the Revenue Act of 1926 that an in- 
dividual whose net income for the taxable year was less 
than his personal exemption under the act is not required 
to file a return unless his aggregate gross income for the 
taxable year amounts to more than $5,000 or more resulted 


in a reduction of 3,250,000 returns as compared with the 


year 1924. 


A statement issued by Ogden L. Mills, undersecretary 
of the Treasury, comments on the income tax statistics 
for 1925 in part as follows: 


“Of the taxes returned, approximately one-half was re- 
turned by those with net incomes in excess of $95,000; about 
414%, or $358,400,000, was returned by those with net in- 
comes in excess of $100,000. In other words, 10,000 persons 
paid as much in taxes as did the 2,337,000 other individuals 
who made taxable returns. According to these preliminary 
returns for the income year 1925 .29 of 1% of the popula- 
tion pay over 95% of the individual income tax; 17% pay 
less than 5% of the tax and the remaining 82% pay no 
income tax. 


“In 1924 the average rate of tax of those reporting taxable 
income during the preliminary period was 3.80%, while in 
1925, in spite of the reduction in rates, the average increased 
to 4.30%. This was due to the elimination of 2,000,000 of 
the smaller payers. In 1925 income the average rate upon 
those returning net income of from $1,000 to $2,000 was less 
than .25 of 1%; upon those returning net income from $3,000 
to $5,000, .34 of 1%, and upon those returning net income of 
from $5,000 to $10,000, .58 of 1%. 


“If we study the sources of income they clearly show that 
the principal tax reduction effected by the Act of 1926 was 
on income from wages and salaries. Although the entire 
income of the people in 1925 was greater than in 1924 the 
total return of income for tax purposes was $4,500,000,000 
less, due largely to the entire exemption from income tax of 
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over 40% of the income taxpayers. Wages and salaries 
returned for 1925 were $4,400,000,000 less; the returns from 
business and partnerships about $970,000,000 less; from 
rents and royalties over $185,000,000 less; from interest and 
investments over $485,000,000 less. On the other hand, in- 
come derived from the sale of property of all kinds in- 
creased $860,000,000; from capital gains $59,000,000 and 
from dividends over $164,000,000. 

“In connection with the sharp reduction of rates applicable 
to the larger incomes effected by the Revenue Act of 1926, 
it is interesting to note that there were not only important 
increases in the number of taxpayers reporting incomes in 
the higher brackets, but an actual increase in the tax paid 
by these groups. Thus the number of returns of income in 
excess of $100,000 increased 68%; in excess of $300,000 
104%, and in excess of $1,000,000 over 179%, while on the 
other hand, the number of returns of income in excess of 
$25,000 increased only 3114% and in excess of $5,000 but 
16%2%. 

“At the same time incomes of $500,000 and over paid 
$31,000,000 more taxes at the 20% surtax rate than they did 
at 40% and incomes in excess of $100,000 $58,000,000 more. 
Incomes of $1,000,000 and over paid $20,000,000 more at 
20% than they did at 40%. 

“The most striking increase, however, is that reported in 
income from sale of property, which rose from $1,119,840,772 
to $1,980,064,055, or an increase of $860,223,238. How much 
of this was due to anticipation of the lower rate it is im- 
possible to say. 

“The largest number of corporations making returns for 
any one year was 417,421 for the full income year 1924. 
The preliminary report gives the number of returns for 
1925 at 414,461. It is estimated that the completed returns 
will increase this number to as many as for 1924, The pre- 
liminary report for 1925 shows 244,544 corporations return- 
ing net income. This is the largest number ever reporting 
net income. The net income of corporations for the year 
1925 is returned at $9,036,680,163, which will be probably 
appreciably increased by the full year’s returns. The tax 
returned for 1925 was $1,101,657,078, the largest corporation 
—— tax, as distinguished from the excess profits tax, on 
record. 


Bill Providing for Tax on Personal Incomes 
Introduced in Illinois Legislature 


BILL providing for a tax of 1 per cent on all 

incomes up to $5,000, 2 per cent on all incomes 
between $5,000 and $10,000 and 3 per cent on incomes 
of more than $10,000 has been introduced in both 
houses of the Illinois legislature. An exemption of 
$1,000 for single persons, of $2,000 for married per- 
sons and of $500 for each child under 18 years of age 
or for persons incapable of supporting themselves be- 
cause of age or infirmity are provided for. 


The bill, which has as its avowed purpose relief of 
property owners from excessive taxation, is sponsored 
by the Illinois Federation of Labor, the Illinois Agri- 
cultural Association and the Illinois Bankers’ Asso- 
ciation. 


Exemption for corporations is provided for since 
the tax applies to dividends paid by corporations. To 
insure that double taxation on property owners will 
not be made, provision is made that taxes paid upon 
property shall be set off against the income tax. There 
is much complaint in Illinois because under the exist- 
ing system real estate bears most of the tax burden 
and but a small portion of intangible wealth is taxed. 

It is estimated that if the income tax bill becomes a 
law $10,000,000 in additional revenue will be derived 
to be applied to the general school fund. 
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Treasury regulations governing refunds of excise taxes, 
have been promulgated by Treasury Decision 4015. 


Significant Decisions of the Board of 
Tax Appeals 


Annuities, Taxation of.—In April, 1913, taxpayers by con- 
tract relinquished property rights in exchange for an an- 
nuity during their mother’s life, the value of which in April, 
1913, was stipulated. Held that when actually received in 
each year the annual payment consists of the principal value 
of 1913 of such payment plus the discount, the latter being 
the gain taxable as income. The allocation would vary 
from year to year, the capital steadily getting smaller and 
the gain larger.—Florence L. Klein v. Commissioner, Dec. 
2283. 

Assessment of Affiliated Companies.—Single consolidated 
income and profits-tax returns, Forms 1031 and 1103, filed 
for the calendar year 1917 by a corporation claiming to be 
affiliated with certain other corporations among which were 
the petitioners, which returns were signed and sworn to by 
the president and the secretary and treasurer of the alleged 
parent corporation, who were also similar officers of the al- 
leged subsidiary corporations, and in which returns the con- 
solidated income and invested capital of the several corpora- 
tions were stated, and the excess profits-tax return a con- 
solidated balance sheet at the beginning and the end of the 
year was attached, were not the income and profits-tax re- 
turns required to be filed by the petitioners within the mean- 
ing of the statute and rulings of the Commissioner made 
pursuant thereto. The assessment and collection of the 
deficiencies determined by the Commissioner to be due from 
petitioners for the calendar year 1917 may therefore be 
assessed and collected at any time—Morris County Crushed 


Stone Co. v. Commissioner, Dec. 2342. 

Bad Debts.—If a debt is ascertained to be worthless and 
charged off within the taxable year, the right to deduct it 
from gross income is not affected by the fact that the 
amount of the debt is later recovered.—Fort Worth Ware- 
house & Storage Company v. Commissioner, Dec. 2263. 


Compensation of Officers——An officer of a corporation 
receiving compensation in an amount in excess of the rea- 
sonable compensation allowed as a deduction to the cor- 
poration may nevertheless be liable to income tax upon the 
amount so received.—Mary B. Brauer et al., Executors, v. 
Commissioners, Dec. 2270. 


Dividend, Taxable—Where the evidence shows that the 
assets of a branch store, separately operated to conform to 
the foreign corporation laws of a state are owned by the 
taxpayer corporation, a book entry crediting such assets to 
the principal stockholder is not sufficient to support a find- 
ing that such stockholder received a taxable dividend 


thereof.—J. M. Loftis et al., Administrators, v. Commissioner, 
Dec. 2322. 


Estates, Tax Liability of. —Executors’ fees, paid out of in- 
come of the estate and allowed by the probate court having 
jurisdiction, for services in maintaining and protecting the 
property of the estate over a long period of years, render- 
ing other services in connection therewith in selling the 
property, collecting deferred payments and making invest- 
ments, are deductible as expenses by the estate in determin- 
ing its net income.—Wm. W. Mead.et al., Executors, v. Com- 
missioner, Dec. 2327. 


1. The amount approved by the local Probate Court in 
Illinois as “a sum of money reasonable for the support of 
the widow for the period of one year after the death of the 
testator,” is not ipso facto the amount deductible under sec- 
tion 403 (a) (1), Revenue Act of 1921; and the correct 
amount is determinable from the evidence. 


2. The proceeds from a sale of property held jointly by 
decedent and another belong to both and upon decedent’s 
failure to account to the co-owner up to the time of his 
death, the amount of one-half of such purchase price is 
deductible as a claim against the estate——Estate of Richard 
im Sasa Mary A. Powers, Executrix, v. Commissioner, Dec. 
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The proceeds of insurance policies in which a beneficiary 
other than the insured or his estate has been named prior 
to the effective date of the Revenue Act of 1921 and not 
again changed, should not be included in the valuation of 
the gross estate of the insured.— Martha B. Phelps, Executriz, 
v. Commissioner, Dec. 2294. 

Insurance Companies, Taxation of.—An insurance com- 
pany claiming deductions under the Revenue Act of 1918, 
in addition to “reserves required by law,” must show the 
amounts so claimed are in fact required for the protection 
of policyholders——Mammoth Life & Accident Insurance Com- 
pany v. Commissioner, Dec. 2353. 


Insurance Premiums, Non-deductible—The petitioner 
corporation took out insurance policies on the lives of cer- 
tain of its officers and employees, naming itself as bene- 
ficiary in each policy, but by a separate contract with each 
officer and employee, agreed to pay over the proceeds there- 
of to beneficiaries named by the insured if death occurred 
during employment, or, if insured lived and continued in the 
service of the company, to turn the policy over to him. 
Held, the premiums were not deductible by the petitioner.— 
Omaha Elevator Company v. Commissioner, Dec. 2341. 


Jurisdiction of Board.—The letter appealed from was not 
a notice of a final determination of a deficiency by the Com- 
missioner and does not form the basis for an appeal to, the 
Board. The Board is without jurisdiction in the premises. 
Section 283 (k) of the Revenue Act of 1926 continues the 
procedure outlined in the Revenue Act of 1924 with respect 
to appeals following jeopardy assessments made under the 
provisions of the Revenue Act of 1924.—Caribou Oil Mining 
Company v. Commissioner, Dec. 2250. 


Losses.—A loss sustained by reason of securities becom- 
ing worthless in 1920, and then known to be worthless, is 
not deductible in 1921, although sold in 1921 for a nominal 
consideration.—Harry H. De Loss v. Commissioner, Dec. 2331. 


Mining Leaseholds and Claims.—The profit from the ex- 
change of a lease and interest in mining claims received for 
service, which lease and interest had no market value at the 
time acquired, for the stock of a corporation is the amount 
of the fair market value of the stock received in exchange. 

The surrender of an interest in certain mining claims for 
a working agreement or an interest in other claims is a 
completed transaction, and the gain derived from the ex- 
change of the interest so acquired for stock is the difference 
between the market value thereof when acquired and the 
market value of the stock received in exchange.—A ppeals of 
Minal E. Young, Executor, et al., Dec. 2247. 


Non-taxable Income.—1. Petitioner, a civil engineer, per- 
formed services for political subdivisions of the State of 
California under contracts fixing his compensation at a 
percentage of the cost of construction and maintenance of 
the projects in connection with which his services were 
engaged. The Board held that the petitioner was not an 
officer or employee of the State or its political subdivisions 


within the meaning of Section 1211 of the Revenue Act of 
1926. 


2. If not being shown that an income tax on the com- 


pensation received under the contracts would impair peti- 
tioner’s ability to discharge his obligations to the State nor 
that the tax would interfere with the ability of the State to 
secure his services, it was held that the amounts received 
for services rendered under the contracts are not exempt 
from Federal income tax.—Fred H. Tibbetts v. Commissioner, 
Dec. 2350. 


Property Transfers.—The petitioner entered into a con- 
tract to sell certain real property. Thereafter and before 
any sale was consummated he conveyed to another a one- 
half interest in the property and in the contract for its sale. 
This latter transaction was bona fide. Held: that the trans- 
feree acquired a one-half interest in the property and in 
the contract for its sale, that the petitioner divested himself 
of such one-half interest and, when the sale was later con- 
summated, petitioner was taxable only upon the profit from 
the sale of his one-half interest—Charles W. Walworth v. 
Commissioner, Dec. 2332. 


A corporation of which the petitioners were stockholders 
was legally dissolved in 1919 and the assets were received 
by the directors (who constituted the stockholders) as trus- 
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tees in liquidation; in 1920 they sold the assets to a partner- 
ship (composed of the three principal stockholders) at their 
book value, receiving in payment therefor four promissory 
notes. Held, that the petitioners derived income measured 
by the difference between the cost of their shares and the 
book value at date of dissolution of the corporation.—Joseph 
Joseph v. Commissioner, Dec. 2277. 


Real Estate Valuation—Where the Commissioner com- 
puted the gain under the Act of 1918 from a sale of prop- 
erty acquired prior to March 1, 1913, by using March 1, 
1913 value as a basis, and the petitioner establishes a 
greater value as of that date, the value proven should be 
substituted for that determined by the Commissioner as the 
basis, though cost is undisclosed, as the latter element is not 
essential to the computation, it being presumed that the 
March 1, 1913, value determined by the Commissioner was 
greater than cost, for the effect of increasing such value as 
a basis for computing gain is to get further away from the 
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alternative basis, cost—Audubon Park Realty Co. v. Commis- 
stoner, Dec. 2355. 


Special Assessment.—l. Petitioner made its income-tax 
return for the fiscal year ended June 30, 1918. The Com- 
missioner determined that it was entitled to have its tax 
computed under the special assessment section of the Act. 
The Commissioner computed the tax by comparison with 
the tax paid by representative concerns in 1917 and 1918. 
Petitioner claimed that for the six months of the fiscal year 
falling in 1917 the tax should be computed at the statutory 
rates and for the six months in 1918 should be computed 
under the special assessment section. Held, where the tax 
is to be computed under the special assessment section, the 
tax for the entire year must be so computed. 


2. A return for a fiscal year ending in 1918 is governed 


wholly by the provisions of the Revenue Act of 1918 and 
not by the Revenue Acts of 1916 and 1917. Such a return 
is for one period of twelve months and not for two periods 
of six months each—T. B. Hord Grain Co. v. Commissioner, 
Dec. 2258. 

Statute of Limitations.—A consolidated income and prof- 
its-tax return for 1918 was filed on behalf of the petitioner 
and associated companies on or before June 15, 1919. The 
Conrmissioner was barred by the statute of limitations, sec- 
tion 277 (a) (2) of the Revenue Act of 1924, from further 
assessment of taxes after the expiration of five years from 
such date.——Kellogg Commisston Co. v. Commissioner, Dec. 
2324. 

Stock Distributions—A resolution adopted by a corpora- 
tion in 1918 providing for the distribution to its stockholders 
of certain stock owned by it in another corporation and 
held by voting trustees under a voting trust agreement was 
a distribution of the stock to the stockholders in 1918, when 


the resolution’ was passed, the stockholders at that time 


(Continued on page 182) 
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“Tools of Accounting!” 


“Accounting Systems: Principles and Problems 


of Installation” 
By George E. Bennett, LL.M., C.P.A. 


ERE, at last, is a book that not only outlines the theory and practice in 

the operation of accounting systems, but clearly shows actual model systems 
for a wide variety of representative businesses. ‘The general scheme behind each 
is specifically described. Illustrative forms, blanks, and record sheets reproduced 
in full make this book a real manual for any business. You really cannot afford 
to be without this system accountants’ guide. There are literally thousands of 
system-building ideas. Illustrated with 109 working forms besides scores of 
additional tabulations. 554 pages. Flexible binding. Net, $7.50 


“Principles of Accounting” 


By E. L. Kohler, C.P.A. 
and P. L. Morrison, C.P.A. 
Both of Kohler, Pettengill and Company 


HEN accounting problems rise to puzzle you—what you want and need 

is a compact, concise handbook of standard accounting procedure that will 
give you just the facts you need. That is why you will want this unusual book. 
Based on the transactions of actual businesses this new book is really the first 
to bring out the basic principles of the interrelation of accounting and finance. 
It presents easily, clearly, just enough theory, just enough detail to show you 
the accounting a business needs, and, most important, how to install, operate and 
maintain a complete set of records for sound financial control. Always, it keeps 
to the front the accounting and financial requirements of the average concern. 
Illustrated. 446 pages. Library buckram. Net, $5.00 





Other Useful 


“Accounting Procedures for Public Utill- 
ties,’ By Warren G. Bailey, M.A., and D. BE. 
Knowles, C.P.A., of the Busin 


“Tools” 


usiness Research 
Corporation. Whether it’s an electric light, 
gas, water, telephone, or an electric railway 
company, ‘‘Accounting Procedures for Public 
Utilities’’ runs the whole gamut of accounting 
problems—from timekeeping to capital stock 
and dividends, With scores of forms, blanks 
and records, the authors really show you how 
to handle—accurately, economically—pay-roll 
accounting, stores accounting, customers ac- 
counting, budgets, cash and merchandise ac- 
counting—to mention but a few. 375 pages. 
Illustrated. Buckram. Net, $7.50 
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Member of Kohler, Pettengill and Company 


Cet with puzzling tax and accounting prob- 
lems in widely varying lines of industry every account- 
ant, lawyer or business man needs throughout the year a 
handy reference manual of tax procedure. 
this unusual book comprises—it gives you the essential P, McNair, 
principles underlying income tax procedure and their effec- 
tive application to the tax problems of corporations, partner- 
ships, trusts, or individuals. 
marizes the current law and 1926 Treasury Regulations. 
Under each point he digests tersely the principal relevant 
decisions of Federal courts and the Board of Tax Appeals. 
Each digest brings out the ruling, indicates the reasoning, 
and outlines the facts involved. 
Counsel of Internal Revenue, and 
the Commissioner and the Department are cited to clarify 
obscure and doubtful phases of law or procedure, 
you can quickly turn for more extensive references to the full text of each citation, its 
592 pages. 


“Applied Budgeting,’’ By Henry Bruere and 
Arthur Lazarus, both of the Metropolitan Life 
———- pao. ay ba to — ee 
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for a wide variety of representative businesses. 
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inding, , Net, $7.50 
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Assistant Professor of Marketing, 
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complete plan for the accounting control of 
retailing operations—the selling price method 
of merchandise accounting. a 143 
pages, Buckram » $3.00 

“Farm Accounting: Principles one Prob- 
lems,”” By K. F. McMurray and Preston E. 
McNall. ‘Federal income taxes, increased 
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greater necessity for farm cost 
make it more and more imperative ‘that agri- 
cultural account records be closely watched, 
That is what this book gives—it aims to show 

what records a business farm 
requires, why these records are significant, 
and how they can be kept. Illustrated. 329 
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having become entitled to receive voting trust certificates 
for the stock, although they did not actually receive their 
certificates until a subsequerft year. 

The profit from the exchange of stock in one corpora- 
tion for the stock in another is measured by the difference 
between the cost of the stock exchanged and the fair mar- 
ket value of the stock received.—A ppeals of Minal E. Young, 
Executor, et al., Dec. 2247. 

Taxable Income, Computation of.—1l. Petitioner is en- 
gaged under contracts in constructine and maintaining 
streets and highways in the Commonwealth of Pennsylvania 
and political subdivisions thereof. Held, that profits from 
such contracts should be included in taxable income. 


Trust Funds, Income from.—Where under the will of a 
decedent the income of a trust fund is payable to a desig- 
nated beneficiary for a period of years, or in the event of 
the death of such beneficiary is payable to his estate, and 
such beneficiary dies, held, that the annual income from the 
trust fund is taxable as income to the estate of such de- 
ceased beneficiary.—A ppeal of Ernest P. Wand, et al., Execu- 
tors, Dec. 2357. 





Exemption Sought for Earning Assets in 
This Country of Foreign Central Banks 


AS a result of a request made by representatives of 
the Nederlandsche Bank of Holland and the 
Swiss National Bank of Zurich, it is probable that ex- 
emption of the, earning assets in this country of for- 
eign central banks of issue from taxation by the United 
States will be provided for by the next Congress. 
Although the Revenue Act of 1926 extends exemp- 
tion to foreign shipping companies whose governments 
grant a like exemption to American shipping interests, 
there is no provision for a similar reciprocal arrange- 
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ment in the case of banks. The Federal Reserve Banks 
have earning assets only in England where an exemp- 
tion is granted. 


The Statute of Limitations as Affected 
By Recent Court Decisions 
(Continued from page 170) 


that in accordance with the provisions of subsection 
(e), the provisions of subsection (d) would not apply. 

The question arises as to the procedure to be fol- 
lowed to test the application of the statute of limita- 
tions. If the Commissioner determines a deficiency 
and the taxpayer in appealing to the Board of Tax 
Appeals relies on the application of the statute of lim- 
itations, he should include this contention in his As- 
signment of Errors. The Board of Tax Appeals has 
jurisdiction to determine whether the statute of limita- 
tions has expired in a given case. National Refining 
Co. v. Commissioner, 1 B. T. A. 236; Kellogg Com- 
mission Company v. Commissioner, decided April 7, 
1927. If an appeal is pending before the Board in 
which it appears that the tax is outlawed and the As- 
signment of Errors does not include the application 
of the statute of limitations. An amended petition in- 
cluding this assignment should be filed in order that 
the taxpayer will have an opportunity to introduce 
evidence pertaining to this point at the time of the 
hearing. The plea of the statute of limitations is an 
affirmative defense and the burden of proving that 
the assessment has been barred thereby is on those 


(Continued on page 184) 
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An additional feature of the tables is a simple 
calendar for finding quickly the number of days 
between any two dates. These tables represent 
the combined effort and thought of a great many 
accountants, auditors, and mathematicians. They 
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seeking to avail themselves of its benefit. Appeal of 
Edward M. Lawrence, 3 B. T. A. 40. 

If the tax has been assessed and the collector de- 
mands payment, an injunction against collection on the 
basis of the statute of limitations will not lie. Seaman 
v. Bowers, 297 Fed. 371. The taxpayer has an ade- 
quate and complete remedy at law by paying the tax 
and bringing an action for its recovery. 

As previously stated, the courts will undoubtedly be 
called upon to decide a number of other important is- 
sues before the full significance of the application of 
the statute of limitations is finally determined. 


New Jersey Gasoline Tax Bills Passed 
Over Governor Moore’s Veto 


ILLS imposing a tax of two cents on each gallon 

of gasoline used by motor vehicles and boats and 
repealing the personal property tax on automobiles 
became a law on April 1 by legislative enactment over 
the Governor’s veto. The measures are part of a 
program for financing construction of 1,500 miles of 
highways in the next six and a half years. 

A third bill by Senator Richards of Atlantic County, 
assigning funds raised through the gasoline tax and a 
bond issue to highway use, also was passed by the 
House over the Governor’s veto, by a vote of 40 to 14. 
The bill is to protect these funds from diversion to 
other uses by the Legislature. 

But three states now remain where gasoline taxes 
are not levied; they are New York, Massachusetts and 
Illinois. These states are dominated by large cities, 
where opposition to this form of taxation is strong. 
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Consolidated Invested Capital of Affiliated 
Corporations 


(Continued from page 172) 


corporation B has a capital outstanding of $150,000, 
but an operating deficit «of $140,000. Under the 
Board’s ruling the consolidated invested capital of 
the group would be $100,000. Now, if corporation 
B were engaged exclusively in government con- 
tract work, under Section 240 its invested capital 
would have to be taken out from the consolidated 
invested capital. Its invested capital in its own 
right is $150,000, but according to the Board the 
total consolidated invested capital is only $100,000. 
A negative invested capital is left for corporation 
A on which to compute its tax. Such odd results 
should not be lightly imputed to Congressional in- 
tent. Asa matter of fact we have positive evidence 
that the result clearly frustrates the avowed pur- 
pose of the proviso, for if the corporation with the 
government contract income can get the benefit of 
a larger invested capital through the proviso than 
it could without it, under the Board’s definition, 
the proviso becomes a point of distinct advantage 
to the corporation. Yet we know that Congress 
did not intend to help corporations with big profits 
on government contracts to minimize their taxes. 
Quite to the contrary, throughout the law Congress 
took every precaution to make sure that if excess 
profits were going to be the basis of the tax, cor- 
porations whose profits could be attributed directly 
to war contracts, were going to stand their fair 
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share of the burden. Congress recognized that 
when it came to consolidated returns these corpo- 
rations might get by without paying a tax if they 
were affiliated with other corporations that have 
net losses or extraordinarily large invested capitals 
without corresponding large incomes. That is why 
it was provided that the income and invested capital 
of a corporation that was operating under war con- 
tracts was not to be included in the affiliated group, 
but that instead such corporation was to be taxed 
on the basis of its own income and invested capital. 

In other words, it was not for the relief of the 
taxpayer but for the relief of our revenue require- 
ments that the provision was made. Yet, unless 
we were to hold that consolidated invested capital 
was the total of the invested capital of each corpo- 
ration in the affiliated group, we must conclude that 
Congress fell far short of accomplishing its evident 
purpose. 

Conclusion 

It is, therefore, submitted that the correct method 
of arriving at consolidated invested capital is to 
take the total of the invested capital of each of the 
corporations of the affiliated group separately con- 
sidered. That is the method outlined by the De- 
partment’s regulations for computing the invested 
capital in class B affiliations. However, as the 
Board has held, and very properly so, there should 
be no difference in method whether the affiliation 
is of the A or Btype. The Board seems to take the 
position that the uniform method should be that 
prescribed in the regulations for class A affiliations. 
One thing is evident. No matter which view is 
finally taken, some affiliated groups will become 
entitled to refunds and others will be liable to addi- 
tional assessments. If the Department acquiesces 
in the Board’s determination, then in all class B 
affiliations where more was paid for the stock than 
the amount of the corporations’ invested capital, 
the group will be entitled to a refund, because the 
excess will be available as additional invested cap- 
ital. If less was paid than the invested capital of 
the corporation, then the regulations allowed too 
much invested capital, and additional assessments 
will be in order. On the other hand, if it is finally 
decided that the correct method of computing in- 
vested capital is by totalling the invested capital 
of each corporation, then in all class A affiliations 
refunds will be issuable where the cost of the sub- 
sidiary stock to the parent company was less than 
the invested capital of the subsidiary, and additional 
assessments will apply where the reverse was true. 


| Court Decision Briefs | 


Banks, Taxability of.—A bank, calling itself a partnership, 
havi ing delectus personarum, having no entity other than its 
members, and managing its business through its cashier, 
who acted for himself and as the agent for his partners, is 
not taxable as a corporation under the 1918 Act, although 
the retiring or death of a member, transfer of a member’s 
interest, or the coming in of a new member does not cause 
the discontinuance of the business.—Dist. Court, S. D. of 
Illinois, N. Div., in George E. Hoffman, et al. v. United States 
of America. 

Cemetery Companies, Taxability of. —The interest accruing 
from sums received by a cemetery company from purchasers 
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of lots and by it paid into a perpetual maintenance fund does 
not constitute taxable income to the cemetery company.— 
District Court, W. D. of Missouri, in Troost Avenue Ceme- 
tery Company v. United States of America. 

Collection of Taxes.—Error cannot be considered without 
properly authenticated bill of exceptions, setting forth evi- 
dence in condensed and narrative form; otherwise judgment 
for income tax will be affirmed.—Circuit Court of Appeals, 
Seventh Circuit, in Thomas C. McHale, Adm. v. Morton D. 
Hull. 

Compensation of Corporation Officers——(1) Under the 
1917 Act, the Commissioner is without authority to deter- 
mine whether or not compensation paid its officers by a cor- 
poration was unreasonable compensation and to limit the 
deduction to what he considered reasonable compensation. 

(2) An agreement entered into between the taxpayer and 
the Commissioner under which the taxpayer accepted partial 
disallowance as to compensation and received concession as 
to other disputed items and paid its tax for 1917, will not 
be set aside to allow taxpayer to recover on account of one 
item therein—Court of Claims of the United States in 
Botany Worsted Mills v. The United States. 

Corporation Expense, Deductible—The amount of con- 
tracts issued during 1917 to purchasers of loan notes, to pay 
bonuses upon such notes during their life, accrued and set 
up on the books of a corporation as a liability and charged 
to expense, is an expense “incurred and properly attribut- 
able” to the income for such year, and under United States 
v. Anderson, 269 U. S. 422, is deductible as an expense, al- 
though not “accrued” in such year in the sense of becoming 
then due and payable—Supreme Court of the United States, 
in American National Company, as Receiver for the B. F. 
Collins Investment Company v. The United States of America. 

(Continued on page 188) 
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A Law Course Which Will Help 


You Pass the Bar Examination 


Here is a method of spare time law instruction 
especially prepared for busy business 
and professional men. 


CATTERED throughout the country today 

there is a splendid array of lawyers whose 
training and education were received outside of 
the class room. 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained 
their training in such manner as they could from 
whatever books they were able to obtain. 

During recent years, however, these methods 
have become obsolete for business and profes- 
sional men employed where residence study is 
impracticable, and have been supplanted by the 


extension law course and service conducted by- 


Blackstone Institute, Inc. 
The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational 
institution under the laws of the State of Illinois and is au- 
thorized to give non-resident law instruction and to confer 
the LL. B. degree upon its graduates. 

The course of training is complete. It gives sufficient in- 
struction in law to pass the bar examination in any state, 
and yet the whole program is so short and concise that it 
ean be studied in spare time without any interruption in 
the daily business schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most 
eminent legal authorities in the United States. Included in 
the list of authors are Chief Justice William Howard Taft 
and Associate Justice George Sutherland of the United 
States Supreme Court, and the deans of eight of the leading 
resident law schools of the country. 

Other contributors to the course are from colleges and 
universities which are members of the American Associa- 
tion of Law Schools. 


Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” _This 
entire set complete is furnished to the student at the time 
of enrollment. 

This law library is to be found in the homes and offices 
of the leading lawyers and judges of the country. The ma- 
jority of state supreme courts and the United States Dis- 
trict Court have cited the work. This recognition has not 
been extended to any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Mod- 
ern American Law have been selected for class room use at 
such leading colleges and universities as Cornell Univer- 
sity, Boston University, University of Chicago, University 
of Illinois, University of Kansas, University of Florida, Al- 
bany Law School, Chicago Law School, Drake University, 
Marquette University, and many others. 





Other Attractive Features 


The study of the text and case books which make up this 

law library is directed by a series of lesson assignments 
mailed at regular intervals throughout the course. Prob- 
lems are provided giving the student a chance to work out 
the solutions and submit them to the Institute for correc- 
tion and grading. 
_ These problems have been prepared by former bar exam- 
iners and :.re typical of the questions asked in bar exami- 
nations. In fact, in some states, the bar examiners have 
asked for permission to use these problems in their exam- 
inations. 

Unlimited consulting service is given by the Institute’s 
educational staff upon any matters arising from the study 
of the course. Instruction in the laws of your own state is 
also given upon request. 


Moderate Tuition 

The tuition fee for the course and service is very mod- 
erate and covers the cost of all material and service. There 
are no extra charges of any kind. Liberal deferred pay- 
ments are allowed. 

Bar Examination Guarantee 

The Institute’s records show that 95% of all its students 
who sit for the bar examination pass successfully at. the 
first attempt. Those who do not win out are given addi- 
tional coaching without extra charge until they are success- 


ful. 
Write for Details 

The complete story of the Blackstone Legal Training 
Course and Service is given in an attractive 128-page book, 
The Law Trained-Man. A copy will be sent free upon 
request. 

An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organized in- 
struction but interesting instruction as well. And the en- 
tire plan is laid out on such a systematic basis that an aver- 
age of thirty minutes a day will enable you to keep: the 
study schedule up-to-date. 

Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card request. 
Remember, there is absolutely no obligation. Address Dept. 
345, Blackstone Institute, Inc., 4753 Grand Boulevard, 
Chicago, III. 
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Dividends, When Taxable as Income.—A dividend paid 
under order of a court was held to be income for the year 
in which it was actually received (1919) by a taxpayer on 
the cash basis and not income for the year fixed by the 
Court as the date of distribution (1917).—Court of Claims 
of the United States in Matilda R. Dodge et al., Adms. v. The 
United States. 


Estate Taxation.—Shares of stock assigned to the British 
Treasury and deposited by the nonresident decedent with 
the agent of the British Treasury in United States for the 
use and control of the British Treasury, are not properly in- 
cluded in his gross estate——U. S. Court of Claims in Arthur 
Curtis, et al., Executors v. The United States. 


The right to receive from a partnership the distributive 
share to which the decedent was entitled was held to pass 
to his executors as an asset of the estate and the amount 
when ascertained and paid became part of the corpus of the 
estate—Court of Claims of the United States in George 
Nichols and Mary B. Nichols, Executors v. The United States. 


A transfer from husband to wife as an absolute gift is not 
a part of his: taxable estate under the 1916 Act as a transfer to 
take effect at death, although the laws of the jurisdiction make 
it revocable by him and subject to his debts.—Dist. Court, 
at of Mass. in Guy Newhall, et al., Executors v. Andrew J. 
‘asey. 


An exempt charitable gift of a remainder, preceded by a 
life estate which terminated prior to determination of the 
tax, should be lessened only by the actual and not the theo- 
retical value of the life estate—Dist. Court. W. D. Penn- 
sylvania in The Union Trust Company of Pittsburgh, Executor 
of the Last Will and Testament of Samuel T. Owens, Jr., De- 
ceased v. D. B. Heiner, Collector. 


(1) Dividends paid to the executor on stock specifically 
bequeathed but not transferred to the legatees were held in- 
come of the estate. 


(2) Income upon property which passed into the residu- 
ary estate and which, under the will, was to be held in 
trust for beneficiaries named and regularly distributed to 
them, but which at the close of the taxable period had not 
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been transferred to the trustees should be taxed to the es- 
tate at the rate and method of computing such tax based 
upon the amount of the individual shares to be distributed 
in accordance with Section 2 (b) of the 1916 Act. 


(3) An estate is liable for the surtaxes in addition to 
the normal taxes imposed under Sections 1, 2 and 3 of the 
1917 Act.—U. S. District Court, Dist. of Mass., in Wooley, 
et al., Exrs. v. Malley. 

Excess Profits of Partnerships (1917).—For the purpose 
of computing the excess-profits tax for 1917, the Commis- 
sioner was authorized to reduce a gartnership’s invested 
capital by deducting, as of the date of partnership with- 
drawals from invested capital, that part of the excess-profits 
tax for 1917 estimated to have accrued, although such tax 
was not assessed and did not become due until a year after 
such withdrawals.—Court of Claims of the United States in 
Charles S. Child et al. v. The United States. 

Gifts in Contemplation of Death.—Gifts and transfers of 
bonds in trust made within two years of decedent’s death 
were held to have been made in contemplation of death with- 
in the meaning of Section 402 (c), Act of 1918.—District 
Court, Dist. of Minn. in George P. Flannery, Adm. v. Levi M. 
Willcuts, Collector. 


Transfer in trust, leaving no interest in grantor, made a 
few months before his death, to accumulate the income for 
thirty years, then principal and interest to be divided among 
grantor’s children or their issue, not claimed as made in con- 
templation of death, was not one to take effect at or after 
death.—Supreme Court of the United States in Elizabeth F. 
Shukert and Isabel C. Shukert, Executrices of the Estate of 
Gustave E. Shukert, Deceased v. Arthur B. Allen, Collector. 


(Continued on page 190) 
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FEDERAL # BOILER 
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How the Federal System Heats Water in Summer 


REMEMBER that with the independent water heater the janitor is constantly 
shoveling fuel to maintain a hot water supply. With the FEDERAL installed in 
your building he merely closes the main steam and return valves of the boiler. 

The fire produced by the burning of the garbage insures a constant supply of hot 


water daily, by adding a small amount of fuel. With the water in boiler at 
190° F., the FEDERAL system will supply hot water at no less than 150° F. and at no time 
under these conditions will the temperature of hot water supply be less than 120° F. 


This Boiler Equipped to Burn Coal Without Oil Burner If Desired 


The Federal All Steel Water Tube Boiler contains all the principles of the latest and most 
efficient water tube boilers in practical use today. It generates steam more economically. 


Sole Distributor- THE, HANNA COMPANY -~distiputors 


506 So. Wabash Ave. Phone: Harrison 2994 Chicago, IIL 
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Insurance Premiums, Deduction of.—Premiums paid by 
the insured on life insurance policies payable to his estate, 
taken out and assigned to a,creditor at its request as col- 
lateral for a loan, are not deductible under the 1918 and 
1921 Acts from gross income of the insured, since he is di- 
rectly or indirectly a beneficiary under the policy.—U. S. 
District Court, W. D. of Pa., in Rieck v. Heiner. 


Invested Capital, Computation of.—Invested capital may 
not be reduced by arbitrary adjustments of depreciation for 
prior years, where the evidence did not establish that de- 
preciation actually sustained was not charged off.—District 
Court, W. D. Pennsylvania, in Haugh & Keenan Transfer 
Co. v. Heiner, Collector. 


Invested capital under the 1918 Act may include cash 
value of notes paid for stock in good faith, although the 
state law provided that no stock should be issued for notes, 
such notes nevertheless being enforceable. 


When books are kept on an accrual basis, invested capital 
may not include income and excess profits taxes for 1917 
until paid in 1918, but deduction must be made when they 
accrue.—Circuit Court of Appeals, Second Circuit in Frank 
K. Bowers, Collector v. Max Kaufmann & Co., Inc. 


Life Estates, Valuation of —Where the actual value of an 
equitable life estate is determinable from definite facts 
known at the time of the computation of the tax, mortuary 
tables based on probabilities may not be used to ascertain 
the values of such future interest—U. S. Dist. Court, Dist. 
of Mass., in Boston Safe Deposit & Trust Co. v. Nichols. 


Losses.—The loss resulting from the sale in 1920 of prop- 
erty originally acquired for residential purposes, but which, 
from the time the owner abandoned it as his residence prior 
to March 1, 1913, until the sale, was used for renting pur- 
poses, in the nature of a business venture, should be allowed 
in computing net income.—Circuit Court of Appeals, Third 
Circuit, in Tindle et al. v. Heiner. 
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Property Exchanges.—No taxable income was realized 
upon an exchange of properties under the Acts of 1916 and 
1917, where that received in the exchange had no actual 
market value.—U. S. District Court, N. D., California, S. D.. 
in William B. Bourn v. McLaughlin. 


Refunds, Recovery of.—A suit to recover as a refund an 
amount allowed by the Commissioner as a credit against a 
proposed additional assessment may not be maintained 
where an appeal from such assessment is pending before the 
Board of Tax Appeals.—Circuit Court of Appeals, Third 
Circuit, in Suhr v. United States. 


Tax Claims. Priority of —(1) The United States is not 
entitled to priority under Sec.:3466, Rev. Stats., for taxes 
asserted against a corporation which had consented to a 
receivership, the bona fide purpose of which was not to 
benefit creditors but to enable it to carry on its business as 
a corporation, and which was not insolvent within the 
meaning of the Bankrupt Act. 


(2) The United States must file its claims for taxes 
against a corporation in receivership within the time pro- 
vided by orders of the United States District Court, and 
failure to do so bars it from priority—Circuit Court of Ap- 
peals, Eighth Circuit in United States of America v. Middle 
State Oil Corporation and Cotton Belt Petroleum Company, a 
corporation et al. 
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Tax Liability, Computation of—[1] Taxpayer making re- 
turn on receipts and disbursements basis for 1917, as prior 
return had been made, may deduct conditional sales, those 
never becoming liquidated demands and sales made to be 
paid for in subsequent years, although the books were kept 
on an accrual basis. 

[2] On acceptance of a refund of penalty, any right to 
additional interest thereon is waived.—District Court, S. D. 
Illinois, S. D., in W. L. Coley, Receiver and Trustee in Bank- 
ruptcy of the Estate of the Red Bud Shoe Company, Bankrupt, 
v. John L. Pickering, Collector. 

Trusts, Taxation of.—No part of a trust created in 1905 
was held included in the taxable gross estate of the decedent 
in 1920, under the retroactive provisions of the 1918 Act, 
notwithstanding the trust was created to take effect in pos- 
session and enjoyment at or after death. 

(2) A trust created was held “intended to take effect in 
possession or enjoyment” at or after the settlor’s death 
where by its terms the settlor reserved a qualified right to 
alter, amend or terminate the trust—U. S. District Court, 
Mass., in Arthur D. Hill v. Malcolm E. Nichols, Collector. 


Treasury Rulings 


Bad Debt Deductions.—Under Section 234 (a) (5) of the 
Revenue Act of 1918, it is necessary in order to be entitled 
to claim a deduction for a bad debt that the debt be ascer- 
tained to be worthless and charged off within the taxable 
year.—T. D. 4003; VI-15-3188. 

Bank Losses (Revenue Act of 1918).—Banks which pur- 
chased second Liberty Loan converted 4% per cent bonds 
of 1927-42 (known as second 4%’s) at a premium and on 
March 15, 1927, turned them in at par in exchange for 
Treasury notes, may deduct as a loss the amount by which 
the cost exceeds the fair market value of the notes at the 
time of the exchange —G. C. M. 1455; VI-15-3184. 

Cash Discounts, Deductions for.—A corporation keeping 
its accounts on an accrual basis will not be permitted to 
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deduct from gross income a sum in anticipation of the 
amount the corporation may be required to allow as cash 
discount on accounts due and payable in the succeeding 
year.—Recommended that I. T. 1348 (C. B. I-1, 51) be 
overruled (applicable to Revenue Acts of 1918 and 1921). 
G. C. M. 1342; VI-13-3168. 

Consolidated Returns.—Where four affiliated corporations 
elected to file separate returns for the taxable year 1924, 
returns for the taxable year 1925 must be made upon the 
same bases where permission to file a consolidated return 
was not granted by the Commissioner. For the taxable 
year 1926 the members of the affiliated group may elect to 
file a consolidated return under the provisions of Article 
632, Regulations 69.—G. C. M. 1367; VI-12-3157. 

Depreciation.—Only a life tenant, as distinguished from a 
life beneficiary under a trust, is entitled to the depreciation 
allowance provided for in Section 214 (a) (8) of the Rev- 
enue Act of 1926.—G. C. M.; VI-15-3183. 

Estoppel—Statute of Limitations—The Government is 
not estopped to plead the bar of the Statute of Limitations 
by reason of representations made by a revenue agent that 
it was not necessary to file a written claim for refund.— 
T. D. 4007; VI-15-3193. 

Installment Sales.—The continuance of the installment 
basis for 1926 and subsequent years is not required in all 
cases where a taxpayer, a dealer in personal property, exer- 
cises the privilege provided in Article 42, Regulations 69, 
of filing amended returns on the installment basis for years 
prior to 1926.—I. T. 2343; VI-14-3175. 

Refund, Claims for.—Under Sections 1112 and 1113 of the 
Revenue Act of 1926, amending Sections 3228 and 3226 of 
the Revised Statutes, a formal written claim for refund is 
necessary aS a prerequisite to suit and a verbal claim for 
refund does not comply with the statutory requirement.— 
T. D. 4007; VI-15-3193. 

Stock Rights, Sale of.—Stock rights are issued within the 
meaning of Article 39, Regulations 69, on the date when 
rights accrue to stockholders of record—G. C. M. 1394; 
VI-15-3182. 
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(Article 39 provides that where a corporation issues to its stock- 
holders the right to subscribe to its stock and a shareholder does 
not exercise, but sells, his rights to subscribe, the cost or other 
basis of the stock with respect to which the rights are issued shall 
be apportioned between the rights and the stock in proportion to 
the respective values thereof at the time the rights are issued 
and the basis for determining gain or loss from the sale of a right 
on one hand or a share of stock on the other will be the quotient 
of the cost or other basis assigned to the right or the stock, 
divided, as the case may be, by the number of rights issued or by 
the number of rights held.) 

Transferees, Collection of Assessments Against.—It is 
not necessary to obtain a judgment against a dissolved cor- 
poration for unpaid Federal taxes as a condition precedent 
to a suit in equity against stockholders to enforce their 
liability as transferees where it is either impossible to ob- 
tain a judgment against the corporation, or obtaining a 
judgment is manifestly useless and an idle formality.—T. D. 
4008; VI-15-3194. 


Business Books 


Business Cycles and Business Measurements, by Carl 
Snyder. Pp. 336. The MacMillan Company, New York. 
Price, $6.00. 

In this book the author, who is an economist on the staff 
of the Federal Reserve Bank of New York, has embodied 
the results of an extended research carried on with the 
object of obtaining broader and more detailed measures of 
trade, production and business activity in the United States 
and their fluctuations throughout the last half century or 
more. 

Several new indexes are presented, one of which is a wide 
composite of fifty-six independent computed series. These 
new measures offer a basis for answer to the question as to 
just what are “business cycles,” what is the extent and 
regularity of trade fluctuations, and the time relations be- 
tween various phases of business activity, such as produc- 
tion in the basic industries, distribution of goods, wholesale 
and retail trade, and other phases of finance and business; 
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By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. ——— 


HE purpose of this book is FIRST, to point out funda- 

mental differences between methods of avoiding or 

reducing taxes which may safely be regarded as ef- 
fective and lawful, as distinguished from forbidden eva- 
sion, and SECOND, to furnish synopses of all tax _ 
tems, State and Federal, showing requirements for 
Assessments, Returns, Rates, Exemptions, Deductions, 
YN Collections, Penalties, etc. 
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likewise for a discussion of the influence of interest rates, 
credit supply, business insolvencies and price changes. 

The new measures of trade and productive activity are 
presented in a series of over forty full page charts, and with 
these are given in detail the tables of index numbers from 
which the graphs are derived—a feature which is of interest 
to students of business conditions. 

A review of evidence is given tending to establish the 
view that the cyclical fluctuations in trade reached the peak 
of intensity in the latter part of the Nineteenth Century and 
that these cycles in the last thirty years have tended to 
decline in intensity and probably also in duration, which is 
accounted for by “the gradual integration of the country’s 
industry, more capable and enlightened management, and 
the establishment of a coherent and co-ordinated banking 
system for the nation.” 


Business Without a Buyer, by William Trufant Foster 
and Waddill Catchings. Pp. 205. Houghton Mifflin Com- 
pany. Price, $2.00. 


This book, one of a series of the Pollock Foundation for 
Economic Research, is designed to give in popular form 
the substance of Money and Profits, a 1925 publication, writ- 
ten by the same authors, which advanced a new theory of 
the cause of periodic business stagnation. 


A prize of five thousand dollars was offered for the best 
adverse criticism of Money and Profits, and more than four 
hundred individuals from twenty-five countries have entered 
the contest. Among the contestants are leading economists, 
accountants, lawyers, bankers and representatives of other 
business fields. 


Business Without a Buyer is written in the light of criti- 
cisms received, but no recantation is made of the “unor- 
thodox” theory in explanation of the failure of production 
and consumption to be kept in balance without recurrent 
periods of forced reduction of industrial activity. 

One who is interested in the possible means of forestall- 
ing busingss crises and who does not object to a new ad- 
venture in economic thought will enjoy this book. 
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Mr. John H. Sears, author of Sears’ “Trust Estates,” ———— 


“Trust Company Law,” etc., has given legal advice on 


SEND COUPON TODAY! tax problems for years. His great accumulation of legal oy, SYNOPSES 
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The Qld South Press, 
120 Broadway, New York, N. Y. | 


Please send, prepaid, “Sears on Minimiz- 


oT rrrrrrrr Terre rrr rr err er rer rr | 


SHeSSeeeSS eS eSSeeseeeeeHereeeeeeeeeeeee 1 


information on this topic is now offered the 
profession in practical form, fully annotated. 


Large business concerns find it profitable to 
img Taxes,” Buckram, for which I enclose | employ legal tax experts to put into effect tax 
$8.00. saving methods, which, like devices for reduc- 

: ing insurance premiums, put money in the 
eeeee eeeeeereeeeeeeeeeeeeeeeeereeeeeeee . | bank. It is equally profitable for every tax- 
payer, and is now made possible through the 
use of Sears on MINIMIZING TAXES. 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR apnea kept in 7s order, and best of all, made to fit your personal requirements. 

This especially constructed cabinet is the result of a survey made among tax practitioners. These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 

Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 

Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches 
long which will house twenty volumes of Commerce Clearing House Services. 

So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 
offer you the privilege of ordering them on approval. 

Just fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. " 

$16.00 plus express charges. 


Cabinet Goes on Approval 
Specialty Office Equipment Co. Mail Today 





26 Quincy Street Specialty Office Equipment Co. IT-5-27 
CHICAGO, ILLINOIS 26 Quincy Street, 
Chicago, Illinois. 

Please express the Service Cabinet to: 








This is also a wonderful convenient piece of furni- 
ture for the Home. We will give $1 discount 
on each cabinet where more than one is ordered. 








It is understood that I have the privilege of examinatien for 
five days by which time I will remit $16.00, or hold cabinet 
subject to your instruetions. 





| 
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THE COMMERCIAL LAW 
LEAGUE JOURNAL 


The Official Magazine of the Commercial 
Law League of America 


The subscription price of this timely and 
interesting monthly publication is only $3.00 
per year, which amount is included in the 


$6.50 per year membership dues to the Com- 
mercial Law League of America. 


USE THIS COUPON 


THE COMMERCIAL LAW LEAGUE OF AMERICA, 
137 S. LaSalle Street, 
CHICAGO, ILL. 


Please send me sample copy of the Commercial Law League Journal and particulars concerning 
the Commercial Law League of America. ; 
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Now You Can 


COMBINE YOUR INCOME TAX LIBRARY 


OF ALL YEARS 


IN ONE VOLUME 


4000 Pages, Bible Paper 


ONE INDEX—650 PAGES—THE MOST EXHAUSTIVE 
EVER BUILT. THIS ALSO GIVES DIRECT CITA- 
TIONS TO OFFICIAL SOURCES. 
Under ONE FINDER BY ARTICLE NUMBERS for everything 
under EACH Article of the Regulations. 
ONE CITATOR. 
ONE FINDING LIST FOR EACH CLASS OF MATERIAL. 


CONSOLIDATED U. S. INCOME TAX LAWS 


Regulations, Rulings, Cases, 1861-1926 (Inclusive) 


Coordinate your whole library—fill in all gaps. 

Show instantly which Law is applicable. 

Make it easy for you to construe each Act by analogy with all other Laws and 
WI], L 7 Regulations. 

Automatically reveal the relation of much additional material on most questions. 

Save much time—save shelf room. 

Pay for itself many times over. 


PROVE THAT IT IS INDISPENSABLE— 


THE ONLY MASTER TAX LIBRARY 


In a Single Volume — Covering Everything Ever Issued 


How many times have you been aggravated beyond words in working out the application of 
pea ws Decisions and Rulings, together with the various Laws and Regulations, to actual 
problems? 

Probably your office is now burdened with dozens of volumes and bulletins on Income Taxes. 

The more you have, the greater the difficulties in using them effectively. 

Regardless of claims, this is THE ONE and ONLY work that brings together and compares in 
one place in the text, on any question, EVERYTHING EVER ISSUED on Federal Income Taxes. 

THIS WORK GIVES YOU THE BENEFIT OF YEARS OF EXPERIENCE OF A HIGHLY 


SPECIALIZED ORGANIZATION. COMPARE THIS VOLUME WITH YOUR WHOLE LIBRARY 
FOR EFFICIENCY. 


No matter what other Services or books you now have on Income Taxes, you should at least examine 
this volume—at your own convenience—without cost or obligation. 


ea a 


Commerce Clearing House, 
231 S. La Salle St., 
Chicago, Il. 
Send 1927 “Consolidated Laws’ for 
15 days’ free trial. We will return the 


volume within 15 days or send you $30 
on receipt of statement. 


JUST OFF THE PRESS 
$30 PER VOLUME ss Aftrovat 
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Ask Me Another! 


1. Whatlaw publishing company was established fifty- 
five years ago and since then has continuously published 
a work most frequently referred to as “‘An Indispens- 
able Service’’?* 





2. What legal publication will quadruple the utility 
of a law library which contains a set of reports, statutes 
and corresponding digest?* 


3. In what system of legal research can one obtain 
almost instantly the complete judicial history and in- 
terpretation of every case including afirmances, rever- 
sals and dismissals by higher State and Federal courts?* 


4. Where can one obtain references to decisions and 
acts construing or affecting the constitutional and stat- ~ 
utory provisions in each State?* 


5. What National System of legal research, consisting 
of separate units for each jurisdiction, is always up to 
date in cumulative form?* 


6. What series of legal publications saves time, con- 
serves energy, promotes good-nature, and is published 
in the most compact form and on the most economical 
basis of cost and up keep?* 






* You’re right— There can be but one answer— 








Shepard’s Citations 






Estab. The Frank Shepard Company '"¢vP- 


76-88 Lafayette Street New York 





































































































Permits the Recording of Minutes in Typewritten Form 


Pages are removed from front of book, the minutes are typed on them and they 
are then inserted in the back of book to maintain proper chronological sequence. 
The time required for removal and reinsertion of a sheet has been reduced to 20 
seconds in the Improved De Luxe Minute Book. 


Typewritten minutes provide greater legibility than those written by hand. They 


occupy far less space and require a minimum of the secretary’s time. 
recording can be corrected by rewriting on a new sheet. 


Metal Back and Hinges - 
Durability is provided by the sturdy pressed 
steel back. It cannot warp. All metal is com- 
pletely covered with the binding material. 
Full length metal hinges prevent wear on bind- 
ing and permit a flat opening page. 
Can Be Permanently Locked 
When the book has been completely filled it 
can be permanently locked to effectively defy 
tampering. A threaded key is provided with 
each book which is simply screwed into a hole in 
the cover. Insertion of key requires no effort— 
its removal demands special tools. 


Errors in 


Two Sizes Available 


The most efficient method of recording minutes 
is to start each new entry at the top of a page.. 
This plan requires the selection of a page size that 
matches the av erage Jength of the minutes to be 
recorded. Sizes 11x81 and 14x81 inches are avail- 
able—bound on the or and 14-inch sides. 


Four Styles of Binding 


1—Full Russia with plain hubs. 2—Russia and 
pebble grain black cloth. 3—Red artificial leather 
and pebble grain black cloth. 4—Full black levant 
grain artificial leather. 


es Your Stationer Can Supply This Book ™ 


MANUFACTURED BY 


WILSON-JONES Co. 


NEW YORK 
316 Hudson Street 


GENERAL OFFICES AND Facrory SAN FRANCISCO 
3300 FRANKLIN BOULEVARD 


CHICAGO 


323 Market Street 





WOODSTOCK 
ELECTRITE 
if you 
. ahadbto 
" gake Colan 
“yourself 


IF YOU HAD TO DO IT YOURSELF-—you’d be sure 
to have the best and most efficient typewriter that money 
could buy; a typewriter that would practically run itself— 
that would aan fatigue and make short of a long day’s 
work. Yes, sir—if you had to do it yourself, you’d be sure 
tohaveaW oodstock Electrite, the modern typewriter powered 
by electricity. Booklet on request. 

Woodstock Typewriter Co., East St., Woodstock, II. 

Branches in Principal Cities — Agents all over the World 





